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IN THE CROATIAN CONSTITUTIONAL COURT

IN THE MATTER OF:

Mr. SEMSO SECIC 

WRITTEN COMMENTS OF THE EUROPEAN ROMA RIGHTS CENTER

April, 2001

As an international public interest law organization which defends the human rights of Roma across Europe, the European Roma Rights Center respectfully submits for the Court’s consideration its written comments regarding the instant case. The purpose of this submission is to provide relevant international legal authority with regard to

a) the “positive obligation” of States to prevent and suppress acts of violence committed by private individuals,

b) the duty of  States to conduct an official, effective, and prompt investigation into arguable claims of ill-treatment, and

c) the ultimate obligation of the authorities to provide redress for the violations at issue.     

In addition, we will respectfully offer a non-comprehensive survey of observations by international monitoring organizations in relation to violence against Roma in Croatia and the inadequate response of the Croatian prosecuting authorities.

A)  Positive Obligations of the State

Regarding the “positive obligation” of the State to prevent and suppress acts of violence committed by private individuals we rely on the following jurisprudence: 

i)  United Nations Human Rights Committee  

United Nations Human Rights Committee has referred to a number of private actions threatening human rights and the State’s duty to deter such activity. In its General Comment of 1992, it clarified that the scope of protection to be undertaken by the State extends to cover torture, or other cruel, inhuman, or degrading treatment or punishment committed by people acting in their “private capacity”. (HRC, General Comment 20, Article 7, Forty-fourth Session, 1992, para 2.)

The General Comment reads in part: “It is the duty of the State party to afford everyone protection through legislative and other measures as may be necessary against acts prohibited by Article 7 [i.e. torture, inhuman or degrading treatment], whether inflicted by people acting in their official capacity, outside their official capacity or in a private capacity.” (Ibid., para 2)     

The Committee’s comment also declares that States should indicate the provisions of their respective criminal codes which prohibit certain acts and specify the penalties applicable "whether committed by public officials or other persons acting on behalf of the State, or by private persons” (Ibid., para. 13, emphasis added)

The references to private capacity and private persons thus leaves no doubt that Article 7 of the United Nations International Covenant on Civil and Political Rights has now been interpreted as covering the private sphere.
 

ii)  The Inter-American jurisprudence

Although Croatia is not a party to the American Convention on Human Rights, its jurisprudence in similar. The Inter-American Commission on Human Rights itself has also clearly stated, in the context of violent attacks, that “the governments must prevent and suppress acts of violence, even forcefully, whether committed by public officials or private individuals, whether their motives are political or otherwise”. (IACHR, “Report on the Situation of Human Rights in the Republic of Guatemala”, OAS doc. OEA/Ser.L/V/VII. 53, doc. 21, rev. 2, 13 Oct. 1981 (emphasis added))    

More recently in Velásquez Rodriguez v. Honduras
 the Inter-American Court of Human Rights was concerned with a “disappearance” and certain difficulties surrounding the proof of a link to the State's forces. The Court offered a very wide interpretation of Article I(I) of the American Convention, stating that this Article implies an obligation to organise the governmental apparatus so that everyone is ensured a free and full enjoyment of their human rights. It also explicitly confirmed that private individuals can violate human rights and that this can be imputable to the State:

“An illegal act which violates human rights and which is initially not directly imputable to a State (for example, because it is the act of a private person or because the person responsible has not been identified) can lead to international responsibility of the State, not because of the act itself but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention … [T]he violation can be established even if the identity of the individual perpetrator is unknown.”

Two duties for the State emerge. First, where due diligence by the State could have prevented the abuse of human rights then the State is internationally responsible. Second, where the State fails to respond it is similarly responsible because “those [private] parties are aided in a sense by the government, thereby making the State responsible on the international plane”.

iii)  Strasbourg case-law 

We respectfully note that the European Court on Human Rights has also held that Article 3 of the European Convention of Human Rights Convention, read in conjunction with Article 1, requires states, not merely to refrain from torture or inhuman or degrading treatment or punishment, but also to “secure” this right by providing protection against ill-treatment by private persons. 

In Costello-Roberts v. United Kingdom the court held “that the responsibility of a State is engaged if a violation of one of the rights and freedoms defined in the Convention is the result of non-observance by that State of its obligation under Article 1 (art. 1) to secure those rights and freedoms in its domestic law to everyone within its jurisdiction” (Costello-Roberts v. United Kingdom, 19 EHRR 112 (1993), para. 26, emphasis added; see also, mutatis mutandis, the Young, James and Webster v. the United Kingdom, Judgement of 13 August 1981, Series A no. 44, p. 20, para. 49 and A v. United Kingdom, Judgment of 23 September 1998, para. 22.). 

The Court has also upheld the legal principle that Governments are under a positive obligation to protect life not only in cases involving actions of state agents, but also any third party. In the Osman case the Court noted that “the first sentence of Article 2 § 1 enjoins the State not only to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard the lives of those within its jurisdiction. (see the L.C.B. v. the United Kingdom judgment of 9 June 1998, Reports of Judgments and Decisions 1998-III, p. 1403, § 36)”.

iv)  Framework Convention for the Protection of National Minorities 

Article 6 (2) of the Council of Europe’s Framework Convention for the Protection of National Minorities, reads as follows:"The Parties undertake to take appropriate measures to protect persons who may be subject to threats or acts of discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious identity.” (Emphasis added) 

B)  The Obligation to Investigate 

In the Judgement of Assenov and Others v. Bulgaria, the European Court had stated that "... where an individual raises an arguable claim that he has been seriously ill-treated … unlawfully and in the breach of Article 3, that provision, read in conjunction with the State's general duty under Article 1 of the Convention to 'secure to everyone within their jurisdiction the rights and freedoms in [the] Convention', requires by implication that there should be an effective official investigation. This obligation ... should be capable of leading to the identification and punishment of those responsible (...). If this were not the case, the general legal prohibition of torture and inhuman and degrading treatment and punishment, despite its fundamental importance (...), would be ineffective in practice and it would be possible in some cases for agents of the State to abuse the rights of those within their control with virtual impunity."
 

Moreover, in Labita v. Italy, (App. no. 26772/95, judgment of 6 April 2000), the European Court of Human Rights elaborated on the effectiveness of investigations with regard to delay. In finding a procedural violation of Article 3 of the European Convention on Human Rights, the Court held as follows: 

“The Court observes at the outset that the investigation by the Livorno public prosecutor’s office was very slow: after the applicant was interviewed by the carabinieri on 5 January 1994, fourteen months elapsed before he was given a further appointment with a view to identifying those responsible. Yet the file shows that the only action taken during that interval was the obtaining of photocopies (not prints) of photographs of the warders who had worked at Pianosa …” (Para. 133; emphasis added)

“The Court finds it particularly striking that although the applicant repeated on 9 March 1995 that he would be able to recognise the warders concerned if he could see them in person, nothing was done to enable him to do so …” (Para. 134)

“In these circumstances, having regard to the lack of a thorough and effective investigation into the credible allegation made by the applicant that he had been ill-treated by wardens when detained at Pianosa Prison, the Court holds that there has been a violation of Article 3 of the Convention.” (Para. 136; emphasis added)

Similarly in Qani Halimi-Nedzibi v. Austria the United Nations Committee against Torture held that “a delay of 15 months before an investigation of allegations of torture is initiated, is unreasonably long and not in compliance with the requirement of article 12 of the Convention.” (Committee Against Torture, Communication No 8/1991, Qani Halimi-Nedzibi v. Austria, 30/11/93. CAT/C/11/D/8/1991, para. 13.5, emphasis added)

C)  Remedy for the Violations at Issue

The ultimate obligation of the authorities, of course, is to provide redress to victims of human rights abuse. The European Court of Human Rights itself has frequently elaborated on this issue. Below please find the relevant quotations taken from several leading Strasbourg decisions focusing, in particular, on 

i) the notion of “effective remedies” with regard to ill-treatment,

ii) the role of public prosecutors in this context, and  
iii) the “reasonable doubt” standard applicable with respect to the institution of a formal investigation into incidents of ill-treatment.
Aydin, 25 September 1997, Reports 1997 – VI:

“[T]he nature of the right safeguarded under Article 3 of the Convention has implications for Article 13. Given the fundamental importance of the prohibition of torture and the especially vulnerable position of torture victims … Article 13 imposes, without prejudice to any other remedy available under the domestic system, an obligation on States to carry out a thorough and effective investigation of incidents of torture. Accordingly, where an individual has an arguable claim that he or she has been tortured … the notion of an “effective remedy” entails, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible and including effective access for the complainant to the investigatory procedure. It is true that no express provision exists in the Convention such as can be found in Article 12 of the 1984 United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which imposes a duty to proceed to a “prompt and impartial” investigation whenever there is a reasonable ground to believe that an act of torture has been committed … However, such a requirement is implicit in the notion of an “effective remedy” under Article 13 (see the Aksoy judgment [of 18 December 1996] …” (para. 103, emphasis added) 

“Having regard to these principles, the Court notes that the applicant was entirely reliant on the public prosecutor and the police acting on his instructions to assemble the evidence necessary for corroborating her complaint. The public prosecutor had the legal powers to interview members of the security forces at Derik gendarmerie headquarters, summon witnesses, visit the scene of the incident, collect forensic evidence and take all other crucial steps for establishing the truth of her account. His role was critical not only to the pursuit of criminal proceedings against the perpetrators of the offences but also to the pursuit by the applicant of other remedies to redress the harm she suffered. The ultimate effectiveness of those remedies depended on the proper discharge by the public prosecutor of his functions.” (para.104, emphasis added)

“In the light of the above considerations, it must be concluded that no thorough and effective investigation was conducted into the applicant’s allegations and that this failure undermined the effectiveness of any other remedies which may have existed given the centrality of the public prosecutor’s role to the system of remedies as a whole, including the pursuit of compensation. In conclusion, there has been a violation of Article 13 of the Convention.” (para.109, emphasis added)  

Tekin, 9 June 1998, Reports 1998 - IV:

“The Court notes that, on his release from custody, Mr Tekin complained of ill-treatment to Mr Altun, the public prosecutor. The latter, however, failed to take any action in respect of this complaint. It was not until some ten months later, following the Commission’s communication of the application to the Government, that an investigation was commenced into the applicant’s allegations. Moreover, even once the investigation had been opened, a further four months elapsed before a statement was taken from officer Altin, and it would appear that no attempt was made to question Commander Çitil before the decision was taken on 4 May 1994 that there was insufficient evidence to merit a prosecution against either of the officers accused by Mr Tekin of ill-treating him … Subsequently, a full year later, a decision of non-jurisdiction was issued and the investigation was transferred to the Derik District Administrative Council, at the request of which, on 14 July 1995, a statement was finally taken from Commander Çitil (see paragraphs 20–21 above).” (para 67.)

“The Court does not consider that the above investigation can properly be described as thorough and effective such as to meet the requirements of Article 13. It notes the applicant’s request that it examine the operation of remedies generally within the state of emergency area, but it does not consider that the evidence established by the Commission enables it to reach any conclusion in this connection.” (para. 68)

“In conclusion, there has been a violation of Article 13.” (para. 69)

Yasa, 2 September 1998, Reports 1998 – VI (an Article 2 case – relevance by analogy): 

“In the instant case, the Court has concluded that it has not been proved beyond all reasonable doubt that the attacks on the applicant and his uncle were carried out by State agents … That fact, however, does not necessarily mean that the complaint … is not arguable (see, among other authorities, the Boyle and Rice v. the United Kingdom judgment of 27 April 1988, Series A no. 131, p. 23, § 52, and the Kaya judgment … [of 19 February 1998] … ). The Court’s conclusion as to the merits does not relieve the State of the obligation to carry out an effective investigation into the substance of the complaint, which, for the reasons mentioned above … was arguable.” (para. 113, emphasis added) 

D)  International Monitoring Organizations

The following is a non-comprehensive account of recent international reports concerning skinhead violence, ethnic violence, and the lack of adequate response on the part of the Croatian prosecuting authorities in such cases. 

i) Organization for Security and Co-operation in Europe
In its March 2000 Report on the Situation of Roma and Sinti in the OSCE Area, the OSCE stated, "Although the largest number of skinhead attacks against Roma have been recorded in the Czech Republic, Bulgaria and the Slovak Republic, instances of such violence have also been registered in….Croatia."
 Indeed, in a section dedicated to skinhead attacks and other private acts of violence, the report cited the case at point in this brief as a recent example of attacks committed against Roma by private individuals. The report states that as of July 1999, no investigation into the incident had taken place even though police were called to the scene of the incident.
  It elaborates further stating that, "in many instances of skinhead violence, police have been slow to respond. Moreover, police and other authorities have often resisted the obvious implication that the crimes might have been racially motivated."

ii)  United States State Department

In its 2000 Human Rights Report, the United States State Department also reported on the lack of adequate police response in incidents concerning ethnic violence in Croatia. It stated that there were reports on the failure of police officers to regularly classify incidents of ethnic violence.
 The report further added that, "Continuing problems include poor police investigative techniques, acute social sensitivity to ethnic issues, indecisive middle management in the police and pressure from hard-line politicians. These factors impede development of local police capability."
  Discrimination and violence against Roma continued, according to the 2000 report. It refers to three incidents where Roma were victims of violence because of their ethnicity.

In its 1999 Human Rights Country Report on Croatia, the State Department reported on an incident where ethnic minorities were beaten by unknown assailants in the 

Danubian region.
 It states that, "…unknown persons threw bombs at Romani houses in Vardarci. Roma allegedly reported the incidents to police, but no suspects were found."
  The report further stated that in practice, an open and severe discrimination continues against ethnic Serbs and other minorities in a wide number of areas. 

iii)  European Commission Against Racism and Intolerance

ECRI's November 1999 report states that Roma continue to face societal discrimination and "official inaction when complaints are filed."
 

E)  Conclusion

In view of the above-cited jurisprudence, as well as with regard to the facts of the instant case and indeed the more general Croatian context, we respectfully submit that the Croatian authorities have to date failed    

i) to prevent and suppress acts of violence committed against Mr. Semso Secic,

ii) to conduct an official, effective, and prompt investigation into the incident at issue (for more then 21 months following the submission of the criminal complaint and in all 23 months since it happened), and  

iii) consequently to provide any domestic redress whatsoever for the violations at issue.     

We respectfully submit that the instant case therefore discloses clear violations of a number of rights and freedoms enshrined by the European Convention on Human Rights, in particular, of Article 3, Article 13 taken in conjunction with Article 3, and Article 14 read in conjunction with Articles 3 and 13.
   

The Constitutional Court of the Republic of Croatia now has a unique opportunity to provide redress to the victim in the instant case, based both on Croatian domestic law and on its Government’s international commitments. We trust the Court will do so by convincingly asserting its authority and yet again reiterating the fundamental significance of human rights and the rule of law in a democratic society.    

Gloria Jean Garland 

Legal Director 

European Roma Rights Center 

Branimir Pleše

Senior Staff Attorney        

European Roma Rights Center  
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� Article 3:“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”


Article 13:“Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.”
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