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Part I – Introduction 

1. The European Roma Rights Center (ERRC) is an international public interest law organization based in Budapest, which defends the human rights of Roma across Europe. It enjoys consultative status with the United Nations and with the Council of Europe. It is a cooperating member of the International Helsinki Federation for Human Rights in Vienna. The ERRC respectfully submits for the Court’s consideration its written comments regarding the instant case on how to apply the shifting of the burden of proof in discrimination claims. Guidance is offered from relevant international and comparative legislation and jurisprudence. The discussion is structured under the following headings:

a. What is the “shifting burden of proof”?

b. Why does it exist?

c. When does the burden of proof shift?

d. What happens once the burden of proof shifts?

Part II – Discussion

A. What is the Shifting Burden of Proof?

2. The concept of the burden of proof encompasses the court’s authority to consider accomplished only those facts, which were proven, and to consider absent those facts, which were not proven, with the legal consequences flowing there from. The general rule for distribution of the burden of proof between the parties is that each party bears the burden of proof concerning the facts that it claims and that it derives favourable legal consequences for itself from.

3. The shift of the burden of proof in antidiscrimination proceedings is a special rule for distribution of the burden of proof between the parties deviating from the general rule stated above. This special rule requires the court to consider the fact of discrimination accomplished where claimant proves this fact on the balance of probabilities, i.e. wherе claimant causes the court not to be convinced of this fact but merely to infer it, unless respondent rebuts this inference. In order for discrimination to be found, it suffices that claimant establish a probability that discrimination is at hand. Claimant in antidiscrimination proceedings may establish such a probability via inferences – by proving facts that are indications to the court that it may presume that discrimination is at hand. These inferences that the court may draw will be factual, ordinary presumptions based on experiential rules indicating that which is typical of the relationships between phenomena. Where respondent fails to rebut the presumption of discrimination thus established by claimant, the court will find discrimination proven.

4. European Union law explicitly provides for a shift of the burden of proof. The European Union antidiscrimination directives, including the Racial Equality Directive,
 the Framework Directive
 and Directive 2002/73/EC,
 which form part of the binding acquis communautaire, explicitly provide for the prerequisites for a shift in the burden of proof from claimant onto respondent in antidiscrimination proceedings.

5. Article 8 of the Race Equality Directive states that once claimant establishes “facts from which it may be presumed that there has been direct or indirect discrimination”, the burden of proof shifts to respondent to prove there has been no breach of the principle of equal treatment. For the burden of proof to shift, claimant is required to establish a prima facie case of discrimination.
 Once the burden of proof shifts, it is for respondent to prove that the difference in treatment does not amount to discrimination. 

6. The approach on the shift of the burden of proof provided for by the Equality Directives matches the approach set out in the earlier Burden of Proof Directive,
 and resonates with the jurisprudence of the European Court of Justice, the United Nations Human Rights Committee, the Inter-American Court of Justice,
 and as of recently the European Court of Human Rights in Strasbourg.  

B.  Why does the shifting burden of proof exist?

7. The shift of the burden of proof from claimant onto respondent once claimant establishes prima facie discrimination is aimed at alleviating claimant’s task in seeking legal protection against discrimination. Experience in legal antidiscrimination protection has indicated that, for substantive guarantees of non-discrimination to be effective and real, respondent must share claimant’s burden of proof by establishing an objective justification for treating claimant differently. Para. 21 of the Preamble to the Race Equality Directive enunciates the policy objective behind the shift of the burden of proof:

“The rules on the burden of proof must be adapted when there is a prima facie case of discrimination and, for the principle of equal treatment to be applied effectively, the burden of proof must shift back to the respondent when evidence of such discrimination is brought.” 

8. Very often, it is impossible for claimant to prove discrimination beyond a reasonable doubt because in most cases a victim of discrimination has no access to information needed to prove discrimination. Thus, for instance, an employee has no access to comparative information about decisions made by the employer concerning other employees, or about the reasons for those decisions, making it impossible for her/him to establish before a court that s/he was treated differently than other employees for no reason other her/his race or sex. Therefore, it is more reasonable for the employer to bear the burden to justify an employee’s different treatment by proving there were objective reasons for this treatment unrelated to race or sex. It is more reasonable to ask respondent to prove the existence of objective factors, unrelated to discrimination, explaining the different treatment than it is to ask claimant to prove the absence of such factors. If respondent had nondiscriminatory reasons to treat claimant differently, s/he is best placed to prove this by disclosing information that is only available to her/him.

9. In its recent ruling in the case of Barton v. Investec
 concerning sex discrimination, the U.K. Employment Appeal Tribunal held:

“17. The Courts have always acknowledged that it was rare for an applicant complaining of discrimination to have evidence of overtly discriminatory words or actions, therefore the affirmative evidence of discrimination will normally consist of inferences to be drawn from the primary facts. Having established those inferences, a concept of a shifting burden began to be developed whereby the employer was then called upon to give an explanation so as to negate those inferences. In Khanna -v-Ministry of Defence [1981] ICR 653 the Employment Appeal Tribunal […] dealt with these evidential problems in the following way […]: 

“The right course […] [is] for the Industrial Tribunal to take into account the fact that direct evidence of discrimination was seldom going to be available and that, accordingly, in these cases the affirmative evidence of discrimination would normally consist of inferences to be drawn from the primary facts. If the primary facts indicate that there has been discrimination of some kind, the employer is called upon to give an explanation and, failing clear and specific explanation being given by the employer to satisfaction of the Industrial Tribunal, an inference of unlawful discrimination from the primary facts will mean the complaint succeeds […].” 

[Further] clarification was […] obtained from the Court of Appeal in the case of King -v- GB China Centre [1992] ICR 516 […]:

“[…] (3) The outcome of the case will therefore usually depend on what inferences it is proper to draw from the primary facts found by the tribunal. […] a finding of discrimination and a finding of a difference in race will often point to the possibility of racial discrimination. In such circumstances the tribunal will look to the employer for an explanation. If no explanation is then put forward or if the tribunal considers the explanation to be inadequate or unsatisfactory it will be legitimate for the tribunal to infer that the discrimination was on racial grounds. This is not a matter of law but […] “almost common sense”. […] At the conclusion of all the evidence the tribunal should make findings as to the primary facts and draw such inferences, as they consider proper from those facts. They should then reach a conclusion on the balance of probabilities, bearing in mind both the difficulties which face a person who complains of unlawful discrimination and the fact that it is for the complainant to prove his or her case.”

10. In a matter involving breach of the International Covenant of Civil and Political Rights, the UN Human Rights Committee held: 

“[...] the burden of proof cannot rest alone with the [plaintiff], especially considering that [the plaintiff] and the [defendant] do not always have equal access to the evidence and that frequently the [defendant] alone has access to the relevant information […] Mr. Mukong has provided detailed information about the treatment he was subjected to; in the circumstances, it was incumbent upon the State party to refute the allegations in detail, rather than shifting the burden of proof to the author.”

11. Analogous to a certain extent to refutable legal presumptions, the shift of the burden of proof in antidiscrimination cases facilitates proving discrimination by releasing the party claiming discrimination from the burden of proving it beyond a reasonable doubt. The shift, similarly to refutable presumptions, is based on the ordinary, typical relationships between indications of discrimination established by claimant and the fact of discrimination. The evidential burden shifts based on this presumed relationship requiring respondent who is interested in the absence of discrimination to rebut the inference of discrimination drawn from such indications. Similarly to refutable presumptions provided for by legislation for purposes of establishing facts which are not easily proven, such as psychological facts, like awareness, intent, or guilt, the shift of the burden of proof in antidiscrimination cases facilitates proving discrimination as a fact not easily proven by a victim of discrimination. Without such facilitation, a victim of discrimination would be denied an effective remedy against breaches of the principle of equal treatment.

12. Thus, in its ruling in the case of Enderby
 concerning sex discrimination in remuneration, the European Court of Justice held:

“13. It is normally for the person alleging facts in support of a claim to adduce proof of such facts. Thus, in principle, the burden of proving the existence of sex discrimination as to pay lies with the worker who, believing himself to be the victim of such discrimination, brings legal proceedings against his employer with a view to removing the discrimination. 14. However, it is clear from the case-law of the Court that the onus may shift when that is necessary to avoid depriving workers who appear to be the victims of discrimination of any effective means of enforcing the principle of equal pay. […] 18. [...] Workers would be unable to enforce the principle of equal pay before national courts if evidence of a prima facie case of discrimination did not shift to the employer the onus of showing that the pay differential is not in fact discriminatory (see, by analogy, the judgment in Danfoss).”

13. In its recent ruling in the case of Nachova v. Bulgaria,
 the European Court of Human Rights dealt squarely with the issue of the distribution of the burden of proof in discrimination cases under Article 14 of the European Convention on Human Rights (“the Convention”).

14. In Nachova, military police shot dead two Romani men, conscripts in the Construction Force of the Bulgarian army, who had escaped from prison and hidden in a relative’s house. The applicants alleged that prejudice and hostile attitudes towards people of Roma origin played a decisive role in the events leading up to the deaths and in the fact that no meaningful investigation was carried out, relying on Article 14 in conjunction with Article 2.
15. The Court ruled in favour of the applicants, taking into account evidence of widespread violence against Roma by law enforcement officials in Bulgaria. It held that the burden of proof in antidiscrimination cases under Article 14 of the Convention is to be shifted onto respondent, stating that this approach is consistent with the legislation and case-law of the European Union. The Court held:
“168.  In addition, it has become an established view in Europe that effective implementation of the prohibition of discrimination requires the use of specific measures that take into account the difficulties involved in proving discrimination (see paragraphs 74‑76 above concerning anti‑discrimination legislation, including evidentiary rules tailored to deal with the specific difficulties inherent in proving discrimination). […]

169.  In the light of the above, the Court considers that in cases where the authorities have not pursued lines of inquiry that were clearly warranted in their investigation into acts of violence by State agents and have disregarded evidence of possible discrimination, it may, when examining complaints under Article 14 of the Convention, draw negative inferences or shift the burden of proof to the respondent Government, as it has previously done in situations involving evidential difficulties. […]

171.  In these circumstances, the Court considers that the burden of proof shifts to the respondent Government, which must satisfy the Court, on the basis of additional evidence or a convincing explanation of the facts, that the events complained of were not shaped by any prohibited discriminatory attitude on the part of State agents.” 
C.  When does the burden of proof shift? 
16. The burden of proof shifts to respondent once claimant has established a prima facie case of discrimination, i.e. once claimant proves facts from which the court may presume discrimination.

17. When a prima facie case is established, will depend on the particular facts of the case. The possibility to infer discrimination is a factual issue to be decided by the court in each particular case on the basis of the entire evidence gathered. The court makes this decision while deciding the case when all the evidence has been gathered. Where the court finds that discrimination may be presumed from the evidence adduced by claimant, it will presume it. Then, the burden will shift to respondent, meaning that the court will consider whether the evidence adduced by respondent suffices to rebut the presumption of discrimination thus drawn.

18. In its ruling in the case of Brunnhofer
 concerning inequality in pay, the European Court of Justice gave guidance on the scope of claimant’s burden to prove prima facie discrimination:

“57. […] It is therefore for the plaintiff […] to establish before the national court that the conditions giving rise to a presumption that there is unequal pay […] are fulfilled. 58. It is accordingly for the plaintiff to prove by any form of allowable evidence that the pay she receives […] is less than that of her chosen comparator, and that she does the same work or work of equal value, comparable to that performed by him, so that prima facie she is the victim of discrimination which can only be explained by the difference in sex. […]”

19. Accordingly, in order to establish prima facie discrimination and to shift the burden of proof to respondent, claimant has to prove 1) a difference in treatment between her/himself and a comparator (difference in pay), and 2) being in a comparable situation with the comparator (same work or work of equal value). 
20. As a further illustration of what constitutes prima facie discrimination, in the case of Enderby,
 the European Court of Justice said: 

“16. […] if the pay of speech therapists is significantly lower than that of pharmacists and if the former are almost exclusively women while the latter are predominantly men, there is a prima facie case of sex discrimination, at least where the two jobs in question are of equal value and the statistics describing that situation are valid. […]”

21. Further, in the case of Barton v. Investec
 the U.K Employment Appeal tribunal defined claimant’s burden to prove prima facie discrimination in the following manner:

“25. […] it is for the Applicant who complains of sex discrimination to prove on the balance of probabilities facts from which the Tribunal could conclude, in the absence of an adequate explanation, that the Respondents have committed an act of discrimination against the Applicant […]. If the Applicant does not prove such facts he or she will fail. […] (3) It is important to bear in mind in deciding whether the Applicant has proved such facts that it is unusual to find direct evidence of sex discrimination. Few employers would be prepared to admit such discrimination, even to themselves. In some cases the discrimination will not be an intention but merely based on the assumption that “he or she would not have fitted in”. (4) In deciding whether the Applicant has proved such facts, it is important to remember that the outcome at this stage of the analysis by the Tribunal will therefore usually depend on what inferences it is proper to draw from the primary facts found by the Tribunal. (5) It is important to note the word is “could”. At this stage the Tribunal does not have to reach a definitive determination that such facts would lead it to the conclusion that there was an act of unlawful discrimination. At this stage a Tribunal is looking at the primary facts proved by the Applicant to see what inferences of secondary fact could be drawn from them.”

22. The appraisal whether there are grounds to shift of the burden of proof, i.e. whether claimant has adduced evidence from which discrimination may be inferred, is for the court hearing the particular case to make. In the case of Royal Copenhagen
 the European Court of Justice held:

“27. It is for the national court to ascertain whether […] the conditions for shifting of the burden of proof are satisfied […].” 

D.  What happens once the burden of proof shifts?

23. Once the burden of proof shifts, it follows for the court to ascertain whether the evidence adduced by respondent is adequate to rebut the factual presumption of discrimination drawn from the evidence adduced by claimant. If it does not, the court is to consider discrimination proven. Thus, for discrimination to be found, claimant is not required to prove it beyond a reasonable doubt. If respondent fails to rebut the inference of discrimination, the claim will succeed on the balance of probabilities.

24. In the case of Brunnhofer,
 the European Court of Justice defined the scope of respondent’s burden to rebut prima facie discrimination in the following manner:

“60. If the plaintiff […] adduced evidence to show that the criteria for establishing the existence of a difference in pay between a man and a woman and for identifying comparable work are satisfied, a prima facie case of discrimination would exist and it would then be for the employer to prove that there was no breach of the principle of equal pay. 61. To [prove that there was no breach of the principle of equal pay] the employer could deny that the conditions for the application of the principle were met, by establishing by any legal means inter alia that the activities actually performed by the two employees were not in fact comparable. 62. The employer could also justify the difference in pay by objective factors unrelated to any discrimination based on sex, by proving that there was a difference, unrelated to sex, to explain the payment of a higher monthly supplement to the chosen comparator. […] 67. Furthermore, the grounds put forward by the employer to explain the inequality must correspond to a real need of the undertaking, be appropriate to achieving the objective pursued and necessary to that end (Case 170/84 Bilka [1986] ECR 1607, paragraph 36.)”

25. Thus, to rebut prima facie discrimination, respondent may assert 1) that there are no grounds to shift the burden of proof, i.e. that claimant failed to establish a prima facie case, and 2), that there is no discrimination because there were nondiscriminatory reasons for the difference in treatment, justifying that difference. Respondent would have to prove the existence of such nondiscriminatory reasons. To justify a difference of treatment, such reasons would have to be linked to a real objective, and be appropriate and necessary to achieve that objective. Reasons must be proportionate, not exceeding what is necessary in order to achieve the objective, and must not be related to any discrimination on grounds of race or sex, or other protected characteristics.    
26. In Brunnhofer, the European Court of Justice said:

“68. […] the employer may validly explain the difference in pay […] by circumstances […] insofar as they constitute objectively justified reasons unrelated to any discrimination based on sex and in conformity with the principle of proportionality.”

27. In Enderby, the European Court of Justice confirmed the burden on respondent to prove any nondiscriminatory reasons for the difference in treatment:

“18. Where there is a prima facie case of discrimination, it is for the employer to show that there are objective reasons for the difference in pay. 19. […] where significant statistics disclose an appreciable difference in pay between two jobs of equal value, one of which is carried out almost exclusively by women and the other predominantly by men, Article 119 of the Treaty requires the employer to show that that difference is based on objectively justified factors unrelated to any discrimination on grounds of sex. […]” 

28. In Barton, the U.K. Employment Appeal Tribunal gave further clarification on respondent’s burden of proof in antidiscrimination proceedings:

“(8) Where the applicant has proved facts from which inferences could be drawn that the Respondents have treated the Applicant less favourably on the grounds of sex, then the burden of proof moves to the respondent. 

(9) It is then for the respondent to prove that he did not commit, or as the case may be, is not to be treated as having committed that act.

(10) To discharge that burden it is necessary for the respondent to prove, on the balance of probabilities, that the treatment was in no sense whatsoever on the grounds of sex, since “no discrimination whatsoever” is compatible with the Burden of Proof Directive.

(11) That requires a Tribunal to assess not merely whether the respondent has proved an explanation for the facts from which such inferences can be drawn, but further that it is adequate to discharge the burden of proof on the balance of probabilities that sex was not any part of the reasons for the treatment in question.  

(12) Since the facts necessary to prove an explanation would normally be in the possession of the respondent, a Tribunal would normally expect cogent evidence to discharge that burden of proof. In particular the Tribunal will need to examine carefully explanations for failure to deal with the questionnaire procedure and/or code of practice.”

29. In its recent ruling in Porter-v-Lamvale,
 the U. K. Employment Tribunal applied the Barton guidance on the distribution of the onus in the following manner:

“3.1. […] The burden of proof initially rests on the Applicant to prove matters from which the Tribunal may infer sex discrimination. If she does so, the Tribunal will infer that there was unlawful sex discrimination, unless the Respondent proves that the dismissal occurred for some reason not related to the grounds of sex […].”

30. Accordingly, if the court can infer discrimination from claimant’s evidence, it will do so, unless respondent rebuts that inference. In Porter, the tribunal “conclude[d] by inference” that claimant’s dismissal was on grounds of sex.

31. The appraisal whether the reasons put forth by respondent to explain the difference in treatment suffice to justify that difference is for the court in the particular case to make. In Enderby, the European Court of Justice said:

“25. The Court has consistently held that it is for the national court, which has sole jurisdiction to make findings of fact, to determine whether and to what extent the grounds put forward by an employer to explain the adoption of a pay practice which applies independently of a worker' s sex but in fact affects more women than men may be regarded as objectively justified economic grounds (Case 170/84 Bilka-Kaufhaus, at paragraph 36 and Case C-184/89 Nimz, at paragraph 14). […]”

Part III – Conclusion

32. The ERRC is mindful of the fact that a special seriousness attaches to a claim of discrimination and that the applicable standard of proof must reflect the seriousness of the charge yet still allow for “establishing the truth of the allegations in a convincing manner.”
 An approach is needed which would strike a fair balance between protecting the fundamental right involved and the avoidance of unrealistic burdens of proof on either claimant or respondent.

33. In brief, when assessing the entirety of the evidence before them,
 adjudicators have turned their minds to the following questions
:

a. Has claimant established a prima facie case of difference in treatment on the basis of a prohibited ground?  If not, the case fails.  If so, then,

b. Has respondent established an objective justification for this difference in treatment (such as the pursuit of a legitimate aim and the institution of measures proportionate to this pursuit)? 

34. The shifting burden of proof standard is the result of over twenty years of progressive improvements and the liberalization that has evolved since the first EU gender directives in the mid-1970’s.
  It seeks to strike a balance by enabling courts to summon all relevant evidence from both parties before making a finding on discrimination. 

35. The shifting burden of proof is a tool that assists the plaintiff in making a claim sufficient to trigger the defendant’s obligation to defend its actions.  Consequently, it obliges both parties to put their best case forward for the consideration of the court. 

Respectfully submitted,
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Branimir Pleše, 

Legal Director, 

European Roma Rights Center
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