IN THE EUROPEAN COURT OF HUMAN RIGHTS

Nachova and others v. Bulgaria (Applications Nos. 43577/98 and 43579/98)

WRITTEN COMMENTS OF THE EUROPEAN ROMA RIGHTS CENTER

I. Introduction

1. The European Roma Rights Center ("ERRC") hereby respectfully submits written comments by permission of the President of the Grand Chamber of the European Court of Human Rights (the "Court") pursuant to rule 44(2) of the Rules of Court.

2. The ERRC sought and was granted permission to provide its written comments focusing on: a) the human rights situation of Roma in Bulgaria in recent years, as it relates to both racially-motivated crime involving state and non-state agents and the general lack of progress in terms of the integration of Roma in Bulgarian society, b) the absence of adequate redress provided and/or steps taken by the Bulgarian authorities in this regard, and c) the inadequate/insufficient protection afforded by Bulgarian domestic legislation, including the recently adopted Bulgarian anti-discrimination act, with respect to the widespread phenomenon of racially-motivated crime targeting Roma. 

3. These written comments address the above issues in turn. As directed, they do not include any comments on the facts or merits of the case, but address only those aspects of particular concern to the ERRC. 

II. Discussion

A. The human rights situation of Roma in Bulgaria in recent years

(i) Racially-motivated crime involving state and non-state agents

4. Relations between Roma and law enforcement authorities in Bulgaria must be viewed against the backdrop of enduring and widespread prejudice against Roma among large segments of the non-Roma population. Surveys conducted in the late 1990s reveal overwhelming levels of anti-Romani bias on the part of ethnic Bulgarians.
  International and domestic non-governmental organizations have consistently documented reports of racially-motivated violence against Roma by both state and non-state agents.  

5. Discrimination and racially-motivated violence by law enforcement officials most frequently consist of police beatings and excessive use of force with firearms. These attacks are often fatal
 and in the past six years, the Court itself has found Bulgarian authorities responsible for the deaths of four Roma men.
  

6. Consequently, Roma in Bulgaria are over-represented as victims in incidents of excessive use of force by the police.
 A recent European Commission Against Racism and Intolerance (“ECRI”) survey shows “that that the proportion of people of Roma origin who state that they have been subjected to physical violence in police stations is three times higher than the proportion of people of Bulgarian origin.”
  This phenomenon has been documented by many other international monitoring organizations, most recently in May 2004 by the United Nations Committee Against Torture (“CAT”) who wrote of allegations of ill-treatment in custody disproportionately affecting Roma.

7. The incidence of state agent violence against Roma continues to occur on a regular basis, with no notable move toward changing this practice.  In fact, in 2000, Roma were the only group for whom the frequency of the use of physical force during arrest increased compared to 1999.
  In 2001 the European Commission reported no change in the frequent use of force in arrests of Roma and, in 2002, criticized the degrading treatment of Roma by the police.
  The situation improved only “marginally” in 2003.
  Police reportedly continue to harass and physically abuse Roma and arbitrarily arrest Romani children.
  

8. Racially-motivated violence against Roma is not perpetuated by state agents alone.  Roma are also attacked, often fatally, by private citizens of ethnic Bulgarian origin.
  There is a wealth of readily available information documenting incidents such as non-Roma expelling Roma from villages and non-Roma physically attacking Roma.
   As recently as 2004, radical racist youth groups committed multiple acts of violence against Roma in several large cities in Bulgaria.
  Further, the ERRC itself has reported on the physical and verbal abuse of Romani children by their ethnic Bulgarian teachers, and beatings and murders of young Romani children by fellow citizens.

(ii) General lack of progress concerning the integration of Roma into broader Bulgarian society

9. The social exclusion of Roma in Bulgaria is widespread as this community suffers high levels of poverty, illiteracy and unemployment.
  The United Nations Committee for the Elimination of Racial Discrimination (“CERD”) has referred to the discrimination against Roma in education, work, social benefits and access to land in Bulgaria.
  Moreover, health and housing conditions for Roma are markedly poorer than those of the non-Roma population.

10. The social exclusion of Roma is exacerbated by the absence of an effective governmental policy on equality and integration.
  The CERD has drawn parallels between the “insufficiency of the measures taken to guarantee the rights and freedoms of Bulgarian citizens and their integration into society regardless of race, nationality or ethnic origin” and the persistence of acts of racial hatred and violence against Bulgarian citizens of Romani origin.
 
11. As recently as 2002, the International Helsinki Federation for Human Rights (“IHFHR”) found “no discernable progress” in the protection of Roma rights
 and the Regular Reports on Accession to the European Union repeat this sentiment annually.
 Indeed, the European Commission’s own assessment stands in stark contrast to the Bulgarian government’s assertion that the 2003 Regular Report mentions notable progress during the preceding years.
  In fact, in 2003 the Commission stated: “Since the last Regular Report the situation of the Roma minority has barely improved. In general, Roma face poor living conditions, social disadvantages and very high rates of unemployment. The health status of Roma is substantially worse than that of the majority of the population … There continues to be widespread discrimination in education, employment, access to health and access to public services.”

12. More specifically, Bulgarian officials have not endeavored to desegregate education and housing.   Despite calls to ensure the access of Roma children to the education system, a disproportionate number of Roma children are still sent to special schools for the mentally handicapped.
 The IHFHR reported in 2001: “Roma children continued to constitute a disproportionate number in children’s institutions and especially in correctional and social educational boarding schools and auxiliary schools.”
  Since then, the government has “failed to address key issues, such as desegregation of Roma schools.” 
 More recently, on October 7th 2004, the Bulgarian Parliament rejected the draft law for the regulation of the fund for educational integration of children and students belonging to ethnic minorities. The law was defeated on the argument that a fund targeted at the needs of the minority children alone would discriminate against children of ethnic Bulgarian origin. The fund was supposed to finance and support projects aimed at improving children’s academic results by providing equal access to quality education.
  In housing, progress towards integration also remains stagnant.  In 2001, “no progress was made … in allocating land to landless Roma [and] in the urban planning of Roma neighbourhoods.”
 

B. The absence of adequate redress provided and/or steps taken by the Bulgarian authorities with respect to racially-motivated crime targeting Roma and the general lack of progress in terms of the integration of Roma into Bulgarian society

13. Despite the prevalence of racially-motivated police violence, Bulgarian officials have failed to provide adequate redress for such crimes.  This has resulted in “an apparent situation of impunity for those reponsible.”
 This situation persists despite repeated calls from international bodies to provide real and effective redress for victims of racially-motivated crime.
  Most recently the CAT called upon Bulgaria to address complaints of police abuse, urging the government to “[t]ake measures to establish an effective, reliable and independent complaint system to initiate and undertake prompt and impartial investigations into all allegations of ill-treatment or torture and to punish those found responsible.”
  The Bulgarian government’s failure to act sends a clear message that in Bulgaria violent crimes against ethnic minorities are not considered a significant danger to public order.
 
14. Moreover, the Bulgarian government has failed to take steps to breathe life into its own policy framework to combat racial discrimination and integrate Roma into Bulgarian society.  In 1999, the government signed the Framework Programme for the Equal Integration of Roma in Bulgarian Society (the “Framework”), which outlined a ten year plan for achieving Roma equality.  By the end of 1999, not one legislative or political measure included in the Framework had been implemented.
  At the end of 2000, no action had been made on the Framework’s core proposal, the creation of an ombudsman.
 In 2001, “very little progress” was made on implementing the Framework and “very little change” was made in the following year.
  Furthermore, those measures that were taken were instigated and funded by the EC and other donors, leading the Council of Europe to state in mid-2002, that the Framework had “so far come to nothing.”
  
15. In September 2003, the Bulgarian government announced an Action Plan on the Framework.  However, the Action Plan, long overdue, is insufficiently funded to have any real impact.
  Further, though the Law on the Ombudsman entered into force in January 2004, to date an ombudsman is yet to be elected.

16. In addition, though the Bulgarian Criminal Code penalizes acts inspired by racism and xenophobia,
 existing legislation and policy do not make punishment and prevention of these crimes effective.
 The EC noted in 2003 that though racist and xenophobic acts are prohibited by law, implementation was weak.
  More recently, the EC wrote: “Although comprehensive anti-discrimination legislation entered into force in January 2004, the independent Commission for Protection against Discrimination, as envisaged by the law, has not yet been established. The effectiveness of this law in this area remains therefore to be seen.”
  The CAT continues to criticize the ineffectiveness of Bulgarian legislation and calls for the government to “[s]trengthen safeguards provided in the Code of Criminal Procedure against ill treatment and torture.”

C. The inadequacy of Bulgarian law, including the newly adopted protection against discrimination act, with respect to violent crime motivated by race and/or ethnicity 

(i) The deficiencies of domestic criminal law with respect to the protection of  Roma against racist violence

17. When it comes to suppressing acts of racist violence, Bulgarian criminal law is deficient both in terms of the legislation on its face and in terms of its total lack of implementation. Further, there is an absence of official judicial statistics which impedes drawing accurate conclusions concerning the administration of justice in this field.

(i.1)  Deficient legislation
18. Bulgarian criminal law, as it currently stands, is deficient because it does not allow a violent offender’s racist motivation to be taken into account by the law enforcement authorities. While the Criminal Code criminalizes racially-motivated acts of violence,
 it fails to qualify “racist animus” as an aggravating circumstance or to provide sentencing enhancements for such animus in cases of common crimes. As a result, prosecutorial and sentencing decisions do not take into account racist motivation in cases brought under common crime provisions. Though judges have the discretion to determine which facts to consider aggravating when sentencing offenders,
 there is no legislative guidance compelling them to consider his or her racist animus as an aggravating circumstance. Nor is such guidance forthcoming in domestic case law or legal doctrine. Thus, the likelihood that a judge would choose to take an offender’s racist motivation into account as an aggravating circumstance for sentencing purposes remains purely theoretical.  

19. In this respect, Bulgarian criminal legislation falls short of Council of Europe standards as enunciated in the ECRI General Policy Recommendation No. 7 on national legislation to combat racism and racial discrimination.
 In all of its three successive country reports on Bulgaria, and most recently in 2004, ECRI has urged the Bulgarian government to correct this deficiency by introducing an express provision to define racist animus as an aggravating circumstance in cases of common crimes. 

20. Indeed, the Bulgarian government itself has explicitly recognized the deficiency of national legislation in this respect. Under the Framework, the government envisaged amending the law so as to provide for sentencing enhancements for racist motivation in cases of common crimes, as well as to provide explicitly that racist animus is an attenuating circumstance.
 To date however, they have failed to follow through on either ECRI’s recommendations or their own commitments. 

21. In addition, the existing specific criminal provisions against racially-motivated violence are deficient in terms of the sanctions envisaged. Under Article 162 of the Criminal Code, racially-motivated attacks are punishable by imprisonment for a maximum of 3 years. In contrast, under common crime provisions, the infliction of medium bodily harm is punishable by imprisonment for a maximum of 5 years, whereas grievous bodily harm is punishable by imprisonment for a minimum of 3 years and a maximum of 10 years.
 Thus, perversely, racist attacks resulting in medium or grievous bodily harm, if qualified as such, would be subject to significantly lesser punishment than common crimes devoid of racist motivation resulting in the same injuries. On the other hand, if charges are brought under common crime provisions to allow for harsher sentencing, offenders’ racist motivation would not be taken into account, as explained above.

(i.2)
 Lack of enforcement
22. The already ineffective Bulgarian criminal law provisions on racially-motivated violence are rendered totally impotent due to the total lack of enforcement. To date, not a single conviction has been handed down under Articles 162-163 of the Criminal Code governing racist attacks.
 Prosecuting authorities have also declined to qualify racist assaults targeting Roma as being racially-motivated. Mostly, Bulgarian judicial and prosecuting authorities have failed to do so based on an inadequate interpretation of the term “race” according to which Roma could not be considered as belonging to a different race than their ethnic Bulgarian attackers.
 Even where violent racist acts targeting Roma have been prosecuted, charges were brought and sentences passed under common crime provisions, ignoring the perpetrators’ racist animus. Numerous other instances resulting in serious injury or death, have not been prosecuted effectively, or indeed at all, and especially so in cases where the suspected perpetrators were members of the law enforcement community.
 In this respect, the situation described amounts to a coordinated failure on the part of the Bulgarian criminal justice system to prosecute and punish racist violent crime, particularly where such crime targets Roma.

23. This domestic law enforcement breakdown has been highlighted consistently by ECRI in its successive reports on Bulgaria. ECRI has declared the lack of any implementation of provisions against racist crime to fall short of its General Policy Recommendation N° 1, and has repeatedly urged the government to accord high priority to the classification and prosecution of racist crime.

24. Indeed, the government themselves have explicitly recognized, as recently as early 2004, the dearth of prosecutions and total lack of sentences under Articles 162-163 of the Criminal Code.
 The Plenary Assembly of the Bulgarian Supreme Court has also explicitly found that “there is no case law at all implementing [Article 162 of the Criminal Code].”

(i.3)
 Lack of data
25. Finally, no official statistics are collected on the incidence of reported racist attacks, the number of cases prosecuted, the reasons for not prosecuting, or the outcome of prosecutions. No statistics are compiled on the number of sentences delivered under Articles 162-163 of the Criminal Code. As a result, the status of domestic criminal law-enforcement with respect to racist violence is absolutely undocumented, a fact criticized repeatedly by ECRI in all of its country reports on Bulgaria as inconsistent with its General Policy Recommendation N° 1.
 

(ii) The lack of redress for racist violence under the Protection Against Discrimination Act 

26. The newly adopted Bulgarian Protection Against Discrimination Act, which came into effect on 1 January 2004, does not address the issue of racially-motivated acts of violence in Bulgaria.  It is limited in scope to non-criminal and non-violent acts of discrimination and thus does not provide redress for victims of violent crime motivated by race. The Act sets out civil and administrative remedies only, it does not establish criminal sanctions. Indeed, all forms of discrimination banned under this piece of legislation, including direct and indirect discrimination, harassment, incitement to discrimination, victimization, and racial segregation, are expressly defined as “non-violent conduct.”
 Acts of discrimination are punishable by administrative fines only
 and other redress is limited to parallel civil tort liability. Judicial remedies available to victims of discrimination within the meaning of the Act are confined to a finding of a violation, an award of compensation for damages, and a court order against a discriminator to abstain from repeating the same act of discrimination against the victim in the future.
 

27. In sum, new Bulgarian anti-discrimination legislation does not protect against criminal acts of racially motivated violence. It provides civil and administrative remedies only. As a result, it is an inadequate tool in addressing the pressing issue of violent crime targeting Roma in Bulgaria.
III.
Conclusion

28. In view of the above, we respectfully submit that the human rights situation of Roma in Bulgaria remains very serious indeed, both in terms of racially-motivated crime targeting Roma and the general lack of progress as regards the integration of Roma in Bulgarian society. This situation is further exacerbated by the absence of adequate redress provided to individual Romani victims of violent crime as well as the total lack of initiative on the part of the Bulgarian authorities to implement adequate integration strategies and amend their own, currently inadequate, legislation with a view to affording practical and effective protection to all victims of racially-motivated crime, especially Roma as the group most frequently targeted. 
29. The present case, therefore, provides this Court with a unique opportunity to send a powerful message across Europe and beyond that racial exclusion ultimately breeds racist violence and that unremedied racist violence itself leads to more exclusion and social tension. We respectfully submit that it is this Court’s prerogative to state, in the context of the instant case, that this cycle must be broken and that it is up to individual governments to do so by honoring their own policy commitments but above all by adhering to their international legal obligations.  
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� Regular Report 2004, supra note � NOTEREF _Ref86033529 \h ��6�, p. 21.  


� See discussion on Criminal Legislation, infra, paragraphs 18 – 21 (esp. 18).  


� Human Rights in the OSCE Region:  Report 2001, p. 80. See also the Regular Report 2002, supra note � NOTEREF _Ref86489292 \h ��8�.  In addition, the regular report warns: “If serious actions are not taken urgently, further deterioration can be expected. Discrimination, and cases of violence against members of the Roma community continue to be reported. This situation needs to be addressed urgently.”


� Regular Report 2003, supra note � NOTEREF _Ref86489422 \h ��9�, p. 22.


� Regular Report 2004, supra note � NOTEREF _Ref86033529 \h ��6�, p. 25.  


� Concluding Observations of the CERD: Bulgaria, supra note � NOTEREF _Ref86033529 \h � \* MERGEFORMAT �6�.    


� Articles 162-163.


� Article 54 (1), Criminal Code.


� ECRI general policy recommendation N°7 on national legislation to combat racism and racial discrimination adopted by ECRI on 13 December 2002, at � HYPERLINK "http://www.coe.int/t/E/human_rights/ecri/1-ECRI/3-General_themes/1-Policy_Recommendations/Recommendation_N%B07/3-Recommendation_7.asp" ��http://www.coe.int/t/E/human_rights/ecri/1-ECRI/3-General_themes/1-Policy_Recommendations/Recommendation_N%B07/3-Recommendation_7.asp�.  


� Framework Programme for the Equal Integration of Roma into Bulgarian Society, Part I Protection Against Discrimination, Para 1 Amendments To the Existing Legislation Against Discrimination.


� Article 128, Criminal Code.


� The Open Society Institute reported that from 1990 to 2001, public prosecutors did not institute any criminal proceedings and no one was sentenced under art. 162, Open Society Institute, Monitoring the EU Accession Process: Minority Protection.  Budapest: Open Society Institute, 2001, p. 99.  See also the ECRI report on Bulgaria, 2000 at para. 12: “It does not appear that the above-mentioned provisions covering racist and xenophobic crimes have ever resulted in convictions before the courts in Bulgaria.  ECRI is concerned that this is likely to point to a failure in the implementation of the legislation in force, since there is clear evidence that racist attacks do occur in Bulgaria, perpetrated particularly against members of the Roma/Gypsy population. It has been commented that one problem in this area is the fact that such attacks are not considered as racially-motivated and are not followed up by the police and prosecuting authorities.”


� See the Bulgarian Helsinki Committee’s newsletter, Obektiv, issue of March 2002, with Anton Guerginov, a prosecutor with the Supreme Prosecutor’s Office of Cassation on record with a statement to this effect.   Note also that article 1(1) of the Convention on the Elimination of All Forms of Racial Discrimination, to which Bulgaria is a signatory, clearly defines “racial discrimination” such that the Bulgarian authorities’ interpretation is untenable.


� For illustrative examples of a systemic pattern, see Assenov and others v. Bulgaria, Velikova v. Bulgaria, and Anguelova v. Bulgaria, supra note � NOTEREF _Ref86034719 \h � \* MERGEFORMAT �3�. Note also the Regular Report 2002, supra note � NOTEREF _Ref86489292 \h ��8�, p. 29 states that the situation had not changed: “investigations into police abuse remain[ed] rare and from the small number of cases that do come to court there are few convictions”. See supra, paragraphs 5-7 about state agent violence.  Note the Bulgarian Helsinki Committee's Alternative Report 2003, supra note � NOTEREF _Ref86033681 \h � \* MERGEFORMAT �11�, that speaks to increasing police violence against the Roma community: In 2003, "56% of Roma continued to report violence used against them during arrest (compared to only 46% in 1999) […].  As a rule, ethnic minorities and especially Roma are in a greater risk of being ill treated. Thus, according to the 2002 survey, the share of Bulgarians who reported ill treatment inside police station was 27% while that of Roma was 77%."  See also the United States Department of State, Country Reports on Human Rights Practices  - 2003:  Bulgaria, supra note � NOTEREF _Ref86033433 \h � \* MERGEFORMAT �4�: “Romani prisoners reported being abused more frequently than did other prisoners.  Very seldom were allegations of police abuse properly investigated, nor were the offending officers consistently punished.  The Military Prosecutor’s Office in particular had not investigated incidents of alleged police abuse thoroughly or expeditiously.”


� Cf. Article 1, International Convention on the Elimination of All Forms of Racial Discrimination Adopted and opened for signature and ratification by General Assembly resolution 2106 (XX) of 21 December 1965 entry into force 4 January 1969, at � HYPERLINK "http://www.unhchr.ch/html/menu3/b/d_icerd.htm" ��http://www.unhchr.ch/html/menu3/b/d_icerd.htm� which defines “racial discrimination.”  


� ECRI general policy recommendation n 1: Combating racism, xenophobia, antisemitism and intolerance, Adopted by ECRI on 4 October 1996, at � HYPERLINK "http://www.coe.int/t/E/human%5Frights/ecri/1%2DECRI/3%2DGeneral%5Fthemes/1%2DPolicy%5FRecommendations/Recommendation%5FN%B01/1-Recommendation_n%B01.asp#TopOfPage" ��http://www.coe.int/t/E/human%5Frights/ecri/1%2DECRI/3%2DGeneral%5Fthemes/1%2DPolicy%5FRecommendations/Recommendation%5FN%B01/1-Recommendation_n%B01.asp#TopOfPage�.  


� See Third ECRI Report on Bulgaria, 2004, supra note � NOTEREF _Ref86034925 \h � \* MERGEFORMAT �5�.  


� Decree N 1 of 22 March 1991 in criminal case N1/1991 of the Plenary Assembly of the Supreme Court.


� See First ECRI Report on Bulgaria, 1998, supra note 17; Second ECRI Report on Bulgaria, 2000, supra note 30; Third ECRI Report on Bulgaria, 2004, supra note � NOTEREF _Ref86034925 \h � \* MERGEFORMAT �5�.  





� Articles 4-5, Protection Against Discrimination Act. Direct discrimination is defined as less favorable treatment of a person than another in comparable circumstances, and indirect discrimination is defined as facially neutral treatment with a disproportionate adverse effect upon a particular group.


� See Chapter Five, Title II, Protection Against Discrimination Act.


� Article 71, Protection Against Discrimination Act.
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