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introduction


This brief amicus curiae is submitted, with the consent of all parties, on behalf of the European Roma Rights Centre (ERRC).  The ERRC is an international public interest law organization dedicated to battling racism and discrimination against the Roma.  It seeks to enforce the equal protection rights of Romani people to an adequate education that will respect their dignity and allow them to thrive and flourish in the modern world.

The right to equal protection under the law is a fundamental human right guaranteed by the Bulgarian Constitution, and universally recognized by international law and Western countries. The government of Bulgaria has already committed to this principle with respect to the Romani people through its participation in the Decade of Roma Inclusion.  In the Action Plan of the Republic of Bulgaria, Bulgaria plans to “ensure legal guarantees for equal integration and institutional mechanisms for the adequate integration of Roma children.”
  
The United Nations Universal Declaration of Human Rights, Article 7, provides, “All are equal before the law and are entitled without any discrimination to equal protection of the law.”  Article 26 provides that everyone has a right to an education, and: “Education shall be directed to the full development of the human personality and to the strengthening of respect for human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations, racial or religious groups * * *.”  Article 13 of the United Nations Covenant on Economic, Social and Cultural Rights provides, “They further agree that education shall enable all persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups.”  The European Convention for the Protection of Human Rights and Fundamental Freedoms similarly prohibits all racial discrimination:  “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

The Constitution of the United States of America similarly guarantees equal protection under the laws to all persons. One of the great tragedies of United States history, however, is that the rights of all people, including racial, ethnic and linguistic minorities, to equal protection under the laws has not always been honored.  Those suffering from discrimination in the United States often have been compelled to seek a remedy in its courts.  This brief outlines the principles developed by those courts over the last half century and that now guarantee all citizens of the United States, including in particular racial, ethnic and linguistic minorities, equal protection of the laws so they may obtain the education necessary to flourish in modern society.

ARGUMENT

I.
Deliberate Racial Segregation Created by Government Is Unlawful and Causes Fundamental Harm to Its Victims.  
The United States has a long history of discrimination against its black citizens.    Beginning when colonies were established in the United States, hundreds of thousands of Africans were forcibly brought to the United States as slaves.  This practice continued in many parts of the United States until the American Civil War in the 1860’s.  After the Civil War, the United States passed the Fourteenth Amendment to its Constitution that was intended to guarantee black citizens equal protection of the laws.
  The Southern states, however, resisted this moral and legal imperative, and for nearly a century the courts refused to enforce the Amendment’s clear intent.  Many states in the U.S. replaced slavery not with equality but with a system of government-imposed segregation.  Local and state governments established different facilities for white citizens and black citizens, including different public schools.
  In 1896, the United States Supreme Court held, in a ruling that delayed the achievement of genuine equality, that as long as the segregated facilities provided to each race were the same, segregation did not violate the equal protection guaranteed by the Constitution.

Finally, in 1954, the Supreme Court recognized that legally segregated educational facilities always violate the right to equal protection, even if the quality of the facilities provided to each race was the same.  In Brown v. Board of Education, one of the landmark cases in United States history, the Supreme Court held that separate educational facilities are “inherently unequal:”

The impact [of segregation] is greater when it has the sanction of the law; for the policy of separating the races is usually interpreted as denoting the inferiority of the [minority] group.  A sense of inferiority affects the motivation of a child to learn.  Segregation with the sanction of law, therefore, has a tendency to retard the educational and mental development of [minority] children and to deprive them of some of the benefits they would receive in a racially integrated school system.

Even before Brown was decided, the Supreme Court had held that if intangible considerations—such as the ability to study, to learn a profession, to exchange views with other students—were not the same in segregated black graduate schools as in white schools, then equal protection was violated even if the physical facilities were technically the same.
  

The black students who made the complaints in these cases did not have to show that their individual educational results were reduced because of the segregated conditions to prove harm.  By showing the deliberate segregation, the burden was shifted to the governments operating the schools to justify why they operated racially isolated schools. This shift forced federal courts throughout the Nation to face the facts both that segregation was intended to separate and stigmatize and that it rarely, if ever, resulted in equal conditions.

The Supreme Court further held in Brown that state and local governments were required to stop all official policies or practices of separating schoolchildren according to race, to devise a system to admit students to public schools on a nonracial basis, and to do so with “all deliberate speed.”
  Many state and local governments resisted the Supreme Court’s command to end all segregation in public schools.  At first the resistors simply took no action and left their segregated educational arrangements in place.  Eventually, they removed the laws that required segregation, but in reality this left racial segregation in the schools.  Some school districts closed all of their public schools, and opened private, segregated schools that technically were not operated by the government.
  Others started systems where students were allowed to choose the school they wanted to attend, but in reality students still attended segregated schools. 
 In response to resistance of some local governments, the Supreme Court held that the equal protection rights of black students required that the state and local governments actually take affirmative steps to end not just the laws mandating segregation, but also to end both the segregation itself and the harm that it clearly caused in children.
  The state and local governments had the burden to produce a plan that would create a single, desegregated school system.  The Supreme Court also held that if schools could not be integrated racially because of continued segregation in housing, then state and local governments had to provide remedies that would redress the harm the black students suffered from attending schools that continued to be racially isolated.  This was a crucial step in vindicating the equal protection rights of black students because it recognized the harm could not be remedied solely by eliminating the segregation, but also needed to be remedied by addressing the inferior education the black students received as a result of the discrimination.   The Supreme Court ordered that the equal protection rights of black students required remedies that would improve educational conditions at their schools, including providing qualified faculty, support personnel, extracurricular activities, building maintenance and the construction of new facilities.
  Because the educational harm so obviously flows from the segregation and discrimination, the students who are victims of discrimination are not required to show a cause-and-effect relationship between the discrimination and harm suffered by individual students.

The Supreme Court has recognized the special importance that language skills play in a successful education.  These remedies have included remedial education programs—specifically language programs that would enable the victims of segregation to better function in American society as a whole.
  The Supreme Court has also held that providing equality in education requires American educational authorities to provide English instruction to students who speak other languages.
 

II.
Racial Classifications and Intentional Segregation Are Inherently Harmful, But Race Can Be Considered In Order To Create A Diverse Student Population That Improves Education For All Students.

[S]egregated and desegregated schools convey different messages to minority students, messages that shape their expectations about what the future holds. * * * If segregated schooling conveys a ‘symbolic message’ about what such a student can reasonably expect from life, then lower expectations of success are not surprising.  Conversely, desegregation may convey a different message, the message that many things are now possible and that there is a connection between one’s behavior and its consequences.
 

In part because of this recognition of the inherent harm caused by intentional government separation of students on the grounds of race, ethnicity or national origin, and because of the courts’ long struggle with the difficult process of undoing the psychological, moral and educational harm that such segregation caused in this country, American jurisprudence has now developed an overarching principle that any governmental classification based on race in any area of public activity is subject to strict scrutiny in a lawsuit challenging that separation.  Thus, all government-imposed racial classifications now bear a much heavier burden of justification than other classifications.
 The government may treat people differently because of their race only for the most compelling reasons and only in ways that are designed very carefully to achieve those ends while minimizing potential harms.
 Any racial groupings or classifications raise special fears that they are motivated by a discriminatory purpose.
  

One of the only compelling reasons for recognizing racial classifications in education is to achieve a diversity of races in ethnicities in the student population that will improve the education of all students, although even this benign type of race-conscious activity must be subjected to strict scrutiny.  The Supreme Court very recently concluded in Grutter v. Bollinger   that attaining a diverse student population is a compelling interest for a government to try to achieve, in part, because it helps educational institutions fulfill their important role of preparing students for citizenship.
 


While the Supreme Court’s findings in Grutter were made in the context of a university admissions process, the Court’s rationale applies with greater force to the education of young children.  Education “is the very foundation of good citizenship.”
   Public schools serve a vital role in educating children to be contributing members of pluralistic societies in which citizens have a voice in their government.  According to the Supreme Court, school districts that educate very young children could “well conclude . . . that in order to prepare students to live in a pluralistic society[,] each school should have a prescribed ratio of [black] to white students reflecting the proportion for the district as a whole.”
  


A large part of preparing students for citizenship involves training them to become critical thinkers who can evaluate competing perspectives.  To thrive in a multiracial society, students must learn to respect and interact with people with perspectives different from their own.  Diversity in schools for young children helps cultivate those critical thinking skills by affording students the opportunity to hear and evaluate varying perspectives at a younger age.  Because the “process of educating our youth for citizenship in public schools is not confined to books, the curriculum, and the civics class; schools must teach by example the shared values of a civilized social order.”
  Racial isolation created and maintained by government in public schools accordingly should be presumed to be a violation of the rights of those who are affected, and the harm to them should be evident.  

III.
Scientific Research Supports the Conclusions of the Courts of the United States that Racial Segregation in Schools Harms Children and Desegregated Schooling Has Educational and Other Benefits.

In the United States, in large part due to the Brown v. Board of Education case, an extensive body of research has been developed, which demonstrates the positive long-term impacts of desegregated schooling on minority students. (Most of the research examines the effects of desegregation on black students.)  These studies acknowledge the harmful effects of government-imposed segregation identified in the Brown decision.  They also illustrate the tangible benefits of school integration on students’ academic achievement.  

Improved academic achievements and opportunities.  Studies of young school students in the United States show that desegregated school environments have a positive impact on the academic progress of minority students.
  In particular, “[m]inority students who attend more integrated schools have increased academic achievement and higher test scores.”
  Children who attend an all-Roma school are not receiving the academic benefits of attending an integrated school, academic benefits that are instrumental to their future educational and occupational success.    


Researchers observe that minority students in desegregated schools have wider social networks and greater access to resources such as college guidance and career contacts.
  Further, benefits of classroom ethnic diversity are not limited to minority students.  “Recent studies in higher education suggest that more diverse educational environments increase all students’ level of critical thinking skills.”

Published studies further suggest that “school desegregation can influence the amount and the type of postsecondary education [black] Americans receive, their academic success in the postsecondary years, and their chances of attaining” postsecondary academic success and potential job opportunities.
  Likewise, research suggests that desegregation lowers school dropout rates among minority students.


Enhanced career aspirations and outcomes. 
The effects of desegregated schooling are long-term and wide-ranging, and have been shown to influence the occupational aspirations of minority students.
 According to one researcher, “school desegregation experiences play an important part in expectations, and [] individuals with no desegregation experiences in elementary and secondary schools tend to be less likely to anticipate professional careers.”
  More limited career expectations for children in segregated schools may be due in part to channeling of minority students toward a “narrow range of traditional occupations that are low in prestige and compensation.”
  Students who attend desegregated schools are more likely to believe more occupations are available to them, and to believe that they can succeed in those occupations.


In addition, researchers have found that students who attend desegregated schools are more likely to participate later in desegregated employment.
  One analysis of the impact of school desegregation in the workplace “revealed that those respondents who attended desegregated schools were more likely than their counterparts from segregated all-Black, all-White, or all-Hispanic high schools to be employed in desegregated firms or co-worker groups.”


Positive influence on racial attitudes.  Schools play an important role in shaping children’s perspectives about race and ethnicity.  Research indicates that increased interracial interaction, particularly in the formative years of early childhood, promotes improved racial attitudes later in life.
  All children who attend school in a desegregated environment benefit from these improved attitudes.  


Studies show that interracial interaction in these settings may help to decrease racial prejudice.
  When students share their educational experience with students of varied race and ethnicity, they are more comfortable with those students.  Ethnic diversity in classroom promotes cross-racial friendships
 and “can have profoundly positive effects on students’ development and on improving awareness of issues of race in society and race relations more generally.”
  


For all of these reasons, reducing racial isolation in schools has been a focus of court remedies for unconstitutional racial segregation.  Breaking up racially isolated schools is important for improving educational results for students as well as benefiting their attitudes about other races.  Schools with high concentrations of poverty, which are often segregated, face much greater educational challenges than integrated schools.
  Achievement gaps identifiable with race and poverty continue to frustrate efforts to bring about “effective participation by members of all racial and ethnic groups in the civic life of our Nation.”
  Under the No Child Left Behind Act of 2001, the United States Congress recognized the seriousness of these achievement gaps by requiring schools to account for and report publicly the achievement of specific groups, including minority children.
  Congress announced that schools must close “the achievement gaps between high and low-performing children, especially the achievement gaps between minority and nonminority students.”
 
CONCLUSION

Perhaps no nation in the world has achieved perfect equity and fairness in its treatment of persons of all races, ethnicities,  and nationalities.  In the United States, a country with a troubled history in this regard, great progress has been achieved in the last 50 years under the principle that governmental separation of persons by race violates the law, is presumed to harm the victims, and must be remedied by a combination of integration and enhanced educational opportunities in order to allow all children the opportunity for full participation in civil society.  We urge this Court to recognize these principles here and to provide a remedy to the Roma children of 75th Todor Kableshkov School.
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