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Prishtine, August 31, 2005
OFFICE OF PUBLIC PROSECUTOR IN KOSOVO










P R I S H T I N A

The European Roma Rights Centre (ERRC) 1386 Budapest 62, Hungary P.O. Box, represented by the Legal Director, Dianne Post,  authorized by Argentina Gidzid and Teki Bokshi, Attorney at Law, Gjakove, Rr. Nene Tereza 173 c, authorized by Argentina Gidzid (Power of Attorney enclosed), submit this: 

CRIMINAL COMPLAINT

AGAINST UNKNOWN PERSONS

As follows:

The Internally Displaced Persons (IDP) camps of Zitkovac, Cesmin Lug and Kablare were built in 1999 by UNHCR when Roma, Ashkali and Egyptian community members were driven away from their homes in Kosovo from the Albanian majority with the excuse that they (RAEs) had collaborated with Serbs, while KFOR troops stood idly and did nothing to prevent that. They settled in the northern part of Mitrovica. The camps were erected as an ad-hoc response to the flow of Roma refugees and initially were meant to be there for a period of 45 to 90 days. The Kabllare camp is situated in an old army barrack whereas the two other camps were newly built. All three camps are situated on a highly toxic land where the soil is heavily contaminated beyond any acceptable standard. 
The Trepca mining activities ceased in August 2000 and in November that year, UNMIK issued a report titled “First Phase of Public Health Project on Lead Pollution in Mitrovica Region” The study found that all children and most adults  around the industrial site had blood lead concentrations exceeding the permissive limits.  Specifically, it found  a higher concentration of lead among children than adults and a higher average lead concentration among the Roma communities as compared with the non-Roma population. The Report concluded by recommending relocation of the Roma Camp to a lower risk area.  
It is now five years later and the Zitkovac, Chesmi Luk and Kablare camps remain on the same contaminated ground, despite mounting evidence of a medical emergency among its inhabitants. Those who live there are more devastated and impoverished and their children are facing serious health problems because of lead poisoning. Five-hundred-fifty persons live today in these camps. Their names are not public because of serious concerns of their safety and fears of any violence or other repercussion following this complaint. 
In July, 2004, acting on the 2000 UNMIK report, the World Health Organization (WHO) issued its own report that revealed that 88% of the camps’ areas were considered unsafe for human habitation because the soil contained four to five times more lead than what is considered dangerous to human health. It also determined the extent of exposure of children in the Mitrovica region to heavy metals, particularly lead, in the environment. WHO sampled 58 children of whom 34 were found to have above acceptable blood lead levels.  Twelve (12) of the Roma children were found to have exceptionally high levels, with six of them possibly falling within the range 70ug/dl.  WHO recommended urgent action for the twelve children including immediate diagnostic testing, aggressive environmental interventions and ongoing evaluation.  The WHO report also noted that lead has chronic multi system effects in the human body, but the most significant effect is on IQ levels where meta analysis of numerous studies shows increases in blood lead from 10 to 20 micrograms/dl was associated with a decrease of 2.6 IQ points.  These impacts are irreversible.

In October of 2004, the WHO issued its second report where it found that 88.23% of the soil in both camps was unsafe for human habitation and for gardening and concluded that soil contamination constituted a major source of lead exposure to the Roma population.  In the Zitkovac, some of the soil tested was 100.5 times above recommended levels, while in Cesmin Lug, the results were even more dire, with levels exceeding 359.5 times the safe limits. WHO further found that Roma children consistently had the highest blood lead levels of the entire population sampled, with one child having been determined to represent a medical emergency and requiring immediate hospitalization. The report recommended the immediate removal from the camps of children and pregnant women and called the case of the Roma “urgent”.  
The plaintiff herself, Argentina Gidzid, is an 18 year-old translator.  Prior to the 1999 NATO bombings, Ms. Gidzid and her family lived in a Serbian village.  After her family was forced out of their home by Albanians they spent nearly a year in a Bosnian refugee camp, until they settled in her uncle’s house in the village of Preoce in Kosovo.   

Ms. Gidzid has been working as a translator in the Zitkovac, Chesmin Luk, and Kablare camps since February 2005 interviewing pregnant women for a non-profit organization. Tina spends all day Monday through Friday, (from 8-9 am to 6-7 pm), traveling between houses interviewing women and having them fill out a questionnaire on camp conditions.  

Starting in May 2005, Ms. Gidzid fell ill, exhibiting symptoms commonly associated with lead poisoning.  Her bones hurt, she vomited in the mornings and she lost weight.  On 16 June 2005, her blood lead level was measured at a hospital in Mitrovica at 18.7 ug/dl.  Subsequently, the severity of Ms. Gidzid’s symptoms escalated: she could not walk and lost feeling in her hands due to pain.  Again, she sought medical attention.  She went to a doctor in Nish, who diagnosed her with heavy metal poisoning and anemia and referred to a lead poisoning specialist in Mitrovica. 

In July 2005, Ms. Gidzid’s symptoms deteriorated even further even though she did not return to the camps.  She spat blood and felt confused and fatigued; she experienced insomnia, twitching in her arms and trouble with coordination; she awoke in the middle of the night paralyzed.
In view of the above and the serious situation RAEs are facing, persons not yet identified have committed the criminal act of causing general danger, provided for in the Article 291 (para.5), Chapter XXV of Provisional Criminal Code of Kosovo. 

Further and in support of the claims raised in this complaint, we propose to Public Prosecutors’ office the following: 

(i) to interview/question the complainant and other people living in the camp – however, for the latter they have to take into consideration the fact that these people are traumatized and very much concerned about their safety and potential consequences, especially in view of the recent talks for return and rebuilding of their destroyed homes;

(ii) the ERRC interviewed 31 persons, comprising eight families, but as mentioned above, they are concerned about their safety and at this moment the ERRC can provide a summary of the interviews but it is not authored to disclose their names;

(iii) to read the medical records on levels of lead poisoning;

(iv) appoint forensic and toxicology experts who would examine and test the people in the camps of Zhitkovac, Cesmin Lug and Kablare;

(v) to read the minutes of the meeting held on 16 February 2005, between UNMIK, local and foreign NGOs and local authorites;

(vi) Other reports and open letters from international and local NGOs to UNMIK and Kosovo central and local government, where they point the seriousness and gravity of the situation RAE’s are facing in the camps.

Reasoning

By submitting this criminal complaint against unidentified persons, we are urging the competent prosecutor’s office to undertake the necessary actions in order to identify and discover the responsible persons and to bring charges against them in accordance with the provisions mentioned.

The European Roma Rights Centre (ERRC) is an international public interest law organisation engaging in a range of activities aimed at combating anti-Romani racism and human rights abuse of Roma. The approach of the ERRC involves, in particular, strategic litigation, international advocacy, research and policy development, and training of Romani activists. The ERRC is a cooperating member of the International Helsinki Federation for Human Rights and has consultative status with the Council of Europe, as well as with the Economic and Social Council of the United Nations. ERRC is represented by Dianne Post, Legal Director. 

The conflict between the Kosovo Albanians and the Serbs intensified after 1989, when the partial autonomy that the province enjoyed was revoked by the Milosevic’ regime. The conflict exacerbated after 1997, culminating with the NATO bombing of 1999.  During this conflict, RAEs were perceived as collaborators by Albanians whereas they were forced to do the ‘dirty’ jobs by Serbs, such as building defense trenches for the Serbian army, digging graves for those killed by the army etc. Seen as siding with the Serbs, RAEs were violently expelled by the majority after the war was over and their houses destroyed. They were forced out of Kosovo in neighboring countries, whereas some of them, like the case at hand, ended up in IDP camps and are living in extremely poor conditions and facing terrible environmental hazard.

The current situation RAEs are facing is in breach of most acceptable HR standards and conventions which are part and directly applicable in the domestic legal system. According to regulation 1999/24 “ On the law applicable in Kosovo”, Section 1.3 provides that “In exercising their functions, all persons undertaking public duties or holding public office in Kosovo shall observe internationally recognized human rights standards, as reflected in particular in:

(a) The Universal Declaration on Human Rights of 10 December 1948;

(b) The European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950 and the Protocols thereto;

(c) The International Covenant on Civil and Political Rights of 16 December 1966 and the Protocols thereto;

(d) The International Covenant on Economic, Social and Cultural Rights of 16 December 1966;

(e) The Convention on the Elimination of All Forms of Racial Discrimination of 21 December 1965;

(f) The Convention on Elimination of All Forms of Discrimination Against Women of 17 December 1979;

(g) The Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment of 17 December 1984; and

(h) The International Convention on the Rights of the Child of 20 December

Specifically, Articles 2 and 3 of the European Convention. Öneryildiz v. Turkey, 48939/99. Since the Turkish authorities had known or ought to have known that there was a real or immediate risk to persons living near the rubbish tip, they had had an obligation under Article 2 of the Convention to take such preventive operational measures as were necessary and sufficient to protect those individuals, especially as they themselves had set up the site and authorised its operation, which had given rise to the risk in question. 

As to the policy to adopt in dealing with the social, economic and urban problems in that part of Istanbul, the Court acknowledged that it was not its task to substitute its own views for those of the local authorities. However, the timely installation of a gas-extraction system at the Ümraniye tip before the situation became fatal could have been an effective measure which would have complied with Turkish legislation and general practice in such matters without placing an impossible or excessive burden on the authorities. Such a measure would also have been a better reflection of the humanitarian considerations which the Government had relied on before the Court to justify the fact that they had not taken any steps entailing the immediate and wholesale destruction of the slum areas.
 
The Court further noted that the Government had not shown that any measures had been taken to provide the slum inhabitants with information about the risks they were running. In any event, even if the Turkish authorities had respected the right to information, they would not have been absolved of responsibility in the absence of more practical measures to avoid the risks to the slum inhabitants' lives.

Additionally, principle established in Lopez Ostra v Spain  (1995) 20 E.H.R.R. 277 (ECHR) and latter in Guerra v Italy, (1998) 26 E.H.R.R. 357(ECHR) indicate some of the most important aspect of environmental protection under Article 8.

The ERRC is submitting this complaint in cooperation with local attorney, Mr. Bokshi, hoping that the responsible persons will be brought before justice and held responsible for the situation RAEs in the camps are facing as well as for the long negligence and indifference of UNMIK civil administration, KFOR and Kosovo government. In view of the above and facts advanced, indifference and negligence are elements of and constitute a criminal act for which the persons who are under the obligation to stop the continuing poisoning and contamination of the RAEs living in these camps should be held responsible and prosecuted. To that effect, we would like through this criminal complaint, to set into motion all the relevant authorities and judicial mechanism in Kosovo so the responsible persons are brought before justice and the horrible situation that RAEs are facing is put to an end. 
Since the establishment of the UN administration in Kosovo, the Regulation 1999/24 (12 December 1999) On the Applicable law Kosovo has defined which legal provisions apply in Kosovo. According to this regulation, (article 4) it applies retroactively from 10 June 1999.
According to the universally recognized criminal principle, the most favorable provision applies to the defendant – the one in force at the time of the criminal act or the provision in force during the criminal prosecution. Starting from 10 June 1999, the following laws apply in Kosovo:

1. Criminal law of former Federativ Republic of Yugoslavia (FRY)

2. Criminal law of Autonomous Socialist Province of Kosovo(ASPK)

3. The criminal procedural law (which was in federative level) provisions in force from 10 June 1999 until 5 April 2004.

4. The Provisional criminal code of Kosovo (from 6 April 2004) (PCCK)

5. The Provisional criminal procedure of Kosovo ( 6 April 2004) (PCPK)

Bearing in mind that the Roma camps were built after the end of the conflict (i.e. after 10 June 1999) and the alleged consequences of contamination were present also on 5 April 2004 and after that, if we were to initiate criminal proceedings, we should bear in mind that the accused person(s)   would be subjected to that applicable law which is most favorable for him.

Given that any criminal investigation would focus on physical persons and not other juridical subjects, we ask that an investigation is conducted on the those persons vested with effective exercise of power, who were responsible for the placement of RAE in the toxic land, being aware of the risks involved and consequences to health. The ERRC is not in the position (neither legal nor factual) to investigate who these persons are, and for this reason submits this complaint against unidentified persons, urging the competent office of the Public Prosecutor to undertake intensive, immediate and serious investigation, to discover the responsible persons and bring criminal charges before the competent Courts in Kosovo. 

ERRC is aware of the UNMIK Regulation on immunities of KFOR, UNMIK and their personnel. However, we believe that in such situation as this one, where people have died and are suffering serious health problems as result of inaction and negligence, nobody can be immune and the above regulation should not apply. The SRSG should consider – as it has done in other cases previously – that the persons responsible should have the immunity lifted.
With regard to the material/substantive law, the relevant provisions of the Provisional Criminal Code of Kosovo, namely, Article 354/2, provides that “the provisions of the Criminal Codes in force cease to exist after this Code enters force”. Hence, from 6 April 2004, the Criminal Code of FRY and Criminal Code of ASPK are not in force. On the other side, the alleged criminal acts in this case will be considered starting from the moment of placement of Roma in the contaminated land (and it is continuing as situation), meaning that it happened in the time when the FRY and ASPK laws were in force and the criminal act is continuing these days when the PCCK and PCPK have entered into force.

The only provision applicable from the PCCK which could presumably cover the acts alleged is the one provided for in the Chapter XXV (Article 291), specifically Article 291, paragraph 5.
.

On the other hand, the former laws applicable (ASPK code) provided for an almost identical provision. (Article 167 – same heading).

The plaintiffs reserve the right to submit other civil complaints related to material and non-material damages.

Therefore, the ERRC submits this criminal complaint, requesting the office of Public Prosecutor to undertake the relevant actions, to refer this criminal complaint to the competent prosecutor’s office (ratione materia and ratione loci) in Kosovo, so to conduct the necessary actions and investigation in order to identify and discover the responsible persons, so criminal charges are brought against them. The ERRC remains available within her possibilities to offer evidence and any other assistance as required, within the limits prescribed by law so the criminal acts described herein are prosecuted. 

Argentina Gidzid is represented by Mr. Teki Bokshi, Attorney at Law, as documented by the Power of Attorney enclosed to this criminal complaint. Therefore, we kindly request that all future correspondence should be directed to his address. 

Budapest/Prishtine,

August 31, 2005






Submitted by,  

Dianne Post

Legal Director

European Roma Rights Centre

Teki Bokshi

Attorney at Law

� Causing General Danger - Article 291


(1) Whoever, by using fire, flood, weapons, explosives, poison or poisonous gas, ionizing radiation, mechanical power, electrical power or any other kind of energy causes great danger to human life or to property of substantial value, shall be punished by imprisonment of three months to three years.


(2) An official or a responsible person who, contrary to the provisions on his or her obligations in the workplace, does not install equipment for protection against fire, flood, explosion, poison or poisonous gases, ionising radiation, mechanical power, electrical power or any other kind of energy or fails to maintain such equipment in proper condition or fails to put it to use or in general fails to comply with the rules or technical regulations on protective


measures and thereby causes great danger to human life or property of substantial value shall be punished as provided for in paragraph 1 of the present article. 


(3) When the offence provided for in paragraph 1 or 2 of the present article is committed in a place where a large number of people are gathered, the perpetrator shall be punished by imprisonment of six months to five years.


(4) When the offence provided for in paragraph 1 or 2 is committed by negligence, the perpetrator shall be punished by a fine or by imprisonment of up to one year. 


(5) When the offence provided for in paragraph 1 or 2 of the present article results in serious bodily injury or substantial material damage, the perpetrator shall be punished by imprisonment of one to eight years and when such offence results in the death of one or more persons, the perpetrator shall be punished by imprisonment of one to twelve years.


(6) When the offence provided for in paragraph 4 of the present article results in serious bodily injury or substantial material damage, the perpetrator shall be punished by imprisonment of up to five years, and when such offence results in the death of one or more persons, the perpetrator shall be punished by imprisonment of one to eight years.
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