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Honourable Commissioner Dimas, Minister Kökény,

The European Roma Rights Center (ERRC) welcomes the publication of Hungary's Joint Inclusion Memorandum ("JIM") on matters relating to social inclusion. The ERRC believes that in a number of respects, the Hungarian JIM represents a valuable step forward in terms of government recognition of issues related to Roma in Hungary. It therefore is, we believe, an important basis for future policy, as Hungary moves in the coming months to prepare its first National Action Plan ("NAP") on social inclusion. The ERRC offers the following comments on Hungary's JIM, which we believe will be of use in preparing the first Hungarian NAP:

Housing 

The ERRC begins its comments on Hungary's JIM with discussion of matters related to housing, because housing issues are currently an emergency in Hungary. In the field of housing, actions by the Hungarian government have not only been thoroughly inadequate to date, but indeed a number of the actions of the Hungarian government in recent years in both policy- and law-making have dramatically worsened the situation of many persons. Roma have been particularly affected, both because of powerful racial animus in Hungary, and because the Hungarian government has noticeably failed to provide adequate anti-discrimination law provisions in the field of housing. Indeed, amendments to Hungarian law and policy in the field of housing in recent years have arguably undermined all of Hungary's other efforts to develop and implement policy on the integration of Roma. Some aspects of the very troubling corpus of housing issues in Hungary as they relate to Roma follow:  

Forced Evictions

The Hungarian JIM has not addressed adequately the very worrying rise in forced evictions in Hungary. Forced evictions are now widely and frequently reported in Hungary, apparently arising due to a number of factors, including changes to the legal regime which have significantly eroded the rights of tenants. Roma are particularly affected by forced evictions for a number of reasons, including raw racial discrimination. Roma in Hungary have been subjected to forced evictions with increasing frequency in recent years.
 According to one study monitoring the Hungarian media during the period January 1, 2003 and November 1, 2003, in 55 percent of eviction or threatened eviction cases reported, the victims were identified as Romani, although Roma account for probably around 6 percent of the total population of Hungary.
 Further, local authorities often fail to provide alternative accommodation to forcibly evicted Roma, effectively rendering many homeless.
 

The obligations of States to prevent and remedy forced evictions are most clearly set out in General Comments of the UN Committee on Economic, Social and Cultural Rights (CESCR) concerning Article 11(1) of the International Covenant on Economic, Social and Cultural Rights (ICESCR), to which Hungary is a party. In its General Comment 4, CESCR, which monitors States’ compliance with the ICESCR stated, at paragraph 18, “[…] instances of forced eviction are prima facie incompatible with the requirements of the Covenant and can only be justified in the most exceptional circumstances, and in accordance with the relevant principles of international law.” 
 In its General Comment 7 on forced evictions, the CESCR defined forced evictions as “the permanent or temporary removal against their will of individuals, families and/or communities from the homes and/or land which they occupy, without the provision of, and access to, appropriate forms of legal or other protection.”
 Paragraph 16 sets out, “Evictions should not result in individuals being rendered homeless or vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available.” The United Nations has further set out in its Fact Sheet 21 on the Right to Adequate Housing the duty of governments to respect and protect the right to adequate housing and specifically, refrain from and prevent the practise of forced evictions on their territory.
 

In addition, a number of provisions of the European Convention on Human Rights provide protections against forced evictions and destruction of property. Article 8(1) of the European Convention on Human Rights sets forth the following guarantees: "Everyone has the right to respect for his private and family life, his home and his correspondence." Article 8's protection encompasses inter alia the following rights: the right of access
, the right of occupation
, and the right not to be expelled or evicted, and is thus intimately intertwined with the principle of legal security of tenure.
  Indeed, in the case of Cyprus v. Turkey the Commission specifically stated the following: "The Commission considers that the evictions of Greek Cypriots from houses, including their own homes, which are imputable to Turkey under the Convention, amount to an interference with rights guaranteed under Article 8 paragraph 1 of the Convention, namely the right of these persons to respect for their home, and/or their right to respect for private life…"
 In Velosa Barreto v. Portugal
, the Court confirmed that Article 8 does not give a landlord the right to recover possession of a rented house on request and in any circumstances. Further, the European Court has developed extensively under its Article 8 jurisprudence the concept of "positive obligations", under which a Contracting State must not only restrict its own interferences to what is compatible with Article 8, but may also be required to protect the enjoyment of those rights and secure the respect for those rights in its domestic law.
 In addition, protections available under Article 1 of Protocol 1 to the European Convention -- guaranteeing the peaceful enjoyment of one's possessions -- have been interpreted to include the protection of housing rights.
 In some circumstances, forced evictions may rise to the level of cruel and degrading treatment or punishment, as banned under Article 3 of the Convention.

As the international community has strengthened its commitments to the right to adequate housing and the need to provide housing to the most vulnerable sectors of society, Hungary has dramatically weakened protections available to tenants. In particular, in May 2000, amended legislation entered into effect allowing the notary -- an employee of the municipality -- powers to order evictions absent a court procedure.
 The decision ordering the eviction must be implemented within eight days, and appeals are not suspensive. Significantly, the amended law includes provisions to protect evicted furniture, but not tenants. Although the Hungarian judiciary has in a number of recent years attempted to ameliorate the impact of these rules and other pressures to evict through moratoria on forced evictions in winter, these stop-gap measures have not had durable impact overall. 

There is an urgent need for Hungary to provide protection against arbitrary evictions in particular by  (i) bringing domestic law into conformity with the international housing rights acquis and (ii) providing policy measures to address the current crisis brought on by high numbers of arbitrary forced evictions in recent years. The Hungarian NAP provides a welcome opportunity to detail measures in this area.

Racial segregation in the field of housing

The Hungarian JIM notes segregation in the field of housing appears to have increased in recent years:

"In 1971
, nearly two-thirds of the Roma households (65.1%) lived in segregated areas called 'colonies' under unfavourable housing conditions. [...] Started in the 1960s and continued until 1988, the colony elimination programme had a very important role in improving the settlement and housing conditions of Roma people compared to their former situation. The 1993-94 survey pointed out that 13.9% of the Roma population (about 70 000 people) lived in segregated settlements or colony-type neighbourhoods with insufficient utility supply, and low infrastructure, or in urban colonies in poor conditions. Another study carried out in 2000
 found that approximately 20% of the Roma population (100 000 people) lived in segregated settlements. The difference between 1993-94 and 2000 can be explained by the increasing segregation and marginalisation of the poorest stratum of the population."

Although the overall living conditions for the whole Romani population have, according to some surveys, improved in the last three decades
, many Romani settlements in Hungary are manifestly inadequate for living. According to the World Bank, 54.9 percent of Romani households in Hungary do not have access to hot running water, 34.7 percent do not have access to cold running water, 66.6 percent do not have adequate sewerage, 49.8 percent do not have bathrooms or showers in their homes, 50.1 percent do not have indoor toilets and 13.2 percent have one or more member sleeping on earthen floors in their homes.
 According to another study, the homes in which Roma were found to be living in Hungary were disproportionately small, given the number of people per household. 32.8% of houses where Roma families live have only one room whereas this is 15.4% for the non-Romani population.

The Hungarian JIM describes a new slum settlement elimination program that the government states it plans to implement to address this problem: 

"Starting in 2004, a settlement elimination model programme will begin in four regions. The funding will come from an earmarked fund within the housing programme. This programme uses a comprehensive approach, which includes improving housing quality, expanding employment opportunities, increasing education, improving health, offering environmental education and expanding community development."

The ERRC notes that slum settlement upgrade/elimination programmes have been in effect more-or-less continuously in Hungary since the 1960s. Slum settlement upgrade/elimination was envisaged by the Hungarian government's 1997 "Medium-Term Action Plan" on Roma, with the Ministry of Agriculture identified as the responsible party for implementation of the measure. It took the Ministry four years to prepare a draft decree on the issue, and when it finally did so, no funding was included in the Hungarian state budget to implement the proposed measures.
 Apart from issues of detail and the hope that the European Union will fund implementation of the measures, it is unclear how new proposals differ from previous plans. 

Segregating forces in Hungary are extremely powerful. In recent years, non-Roma have on a number of occasions obstructed Roma from moving into certain areas. Roma have been prevented from moving into housing by physical force (e.g. Roma families bought houses which were subsequently damaged by locals such that the Roma could not or would not move in, or sometimes the families were prevented from moving into housing by the locals forming “human chains” – Aba-Belsőbáránd, etc.) as well as by local authorities as a result of petitions by inhabitants (Celldömölk-Alsóságon, Eger Felnémeti).
 

The NAP process provides a welcome opportunity for Hungarian authorities to detail what policy and law measures they intend to introduce in order to counteract strong segregating forces in the field of housing in Hungary.

Denial of access to social housing

Local authorities in Hungary have in recent years sold off significant amounts of the public (including social) housing stocks, apparently in order to compensate for declining revenues, creating a situation in which Hungary may not be able in practice to meet the housing needs of the poor and/or extremely poor. In addition, as detailed below, a number of local authorities have adopted very arbitrary rules as to eligibility for public (including social) housing, rules which in practice may preclude many Roma from eligibility. Finally, widespread anti-Romani sentiment in Hungary means that unfortunately, allegations of racial discrimination in the allocation of public housing are often plausible.  

The Hungarian JIM importantly recognises that the system of social housing is inadequate in Hungary at present.
  The government states that it intends to improve the social housing situation in Hungary through actions including: “improve access to housing maintenance (welfare type support)” and “increasing the number of rental units along with a new system of rent support.”
 These measures will need to be very thorough-going in the face of (i) traditionally very small public housing stocks in Hungary
 and (ii) trends toward the sale of public housing stocks -- including social housing stocks -- in recent years. 

In recent years, Roma in Hungary have often been blocked from accessing social housing, despite frequently manifest need. Many Roma are excluded from access to social housing in Hungary as a result of decisions taken by local authorities. There are very widespread allegations of discrimination in the allocation of public housing -- including social housing -- in Hungary. Also, according to ERRC research, many local governments have enacted provisions barring persons caught arbitrarily occupying property from having access to social housing for a number of years,
 generally between 3 and 5 years, though in an extreme instance, a representative of the Debrecen local government stated that illegal occupants are denied access to social housing for a period of 10 years.
 While on its face such provisions are not discriminatory, by proportion and also possibly even by number, many more Roma than ethnic Hungarians are apparently unable to afford even nominal housing costs, forcing a disproportionate number of Roma to occupy homes without legal permission. As a result, many persons with the greatest need for social housing are effectively denied access to such. For example, out of twenty-eight Romani families surveyed in segregated settlements in Ózd, seventeen (i.e., well over half) reported that they could not apply for social housing because they had previously been caught illegally occupying property in the city. In Budapest, Ms N.T., a 50-year-old Romani woman, told the ERRC that she had applied several times for social housing from Budapest’s 8th District authorities, but was rejected because the family had occupied housing several times without permission. Ms N.T.’s 10-member family, including 6 children below the age 18, illegally occupied a 24-square-metre flat in Budapest’s 8th District at the time of ERRC research. The family had also reportedly been rejected for financial aid by the local government. 

Often, local governments place arbitrary conditions on eligibility for housing assistance, with the effect that Roma do not qualify to receive public housing, including social housing. For example, some local governments reportedly require applicants for social housing to possess large amounts of money before their applications for social housing are considered. The local governments of both Budapest’s 8th District and Ózd impose such conditions. During interviews with members of the local government in Ózd, it was revealed that the local council gives preference to families who can prove savings in advance, and who will be able to fund their own housing in a few years, with the help of a state-subsidised loan. This all but excludes persons who are unemployed and/or relying on social welfare or otherwise in situations of poverty and/or extreme poverty -- including many Roma -- from accessing social housing. A similar situation has been documented in the eastern Hungarian city of Debrecen.

Roma in Hungary have also been denied access to social housing as a result of the distribution of social housing by local governments via public auction. Ms Ildiko Batizi, head of the Debrecen-based non-governmental organisation Provisional Homes for Families explained, “It is very hard to get a social flat in Debrecen because of the bidding. The person who offers the highest price gets the flat. Nowadays, social flats can cost up to 40,000 forints per month. Many Roma who most need such flats have no possibility to pay this amount.”
 In the eastern Hungarian town of Hajdúhadház, social flats are also let through public auction, though such auctions are often not advertised. Reportedly, many flat auctions are announced only to a select few, usually those with ties to the local government. Romani residents in Hajdúhadház report that they do not receive notification that social flats will be auctioned off, with the exception of those flats in poor condition and located near Romani settlement. There are currently around one hundred social flats in Hajdúhadház, according to Mr Levente Kis of the Association for Hajdúhadház, but not a single Romani family reportedly occupied a social flat in the town at the time of the ERRC research in April 2003.
 
When applying for social flats, Roma report that non-Roma receive preferential treatment in the allocation of social housing. Mr László Botos, a Romani man from Debrecen, stated, “The authorities always say the waiting list is long. But non-Roma always receive flats first.”
 Mr Gábor Balogh, also a Romani man from Debrecen, stated, “Local authorities won’t do anything for us.  Even in the mayor’s office they don’t see us, they always find an excuse. […] So, how can I solve my flat problems?”
 Mr V.I., a Romani man living in Budapest’s 8th District with his wife and four young children, stated that he often visits the local government to apply for social housing but is told that there are no available flats. Mr V.I. stated, however, that he knew the location of available flats. In the meanwhile, he and his family illegally occupied a 24-square-metre flat.
 

The Hungarian JIM importantly acknowledges that “flat maintenance support provided by local governments often does not reach the indigent population because of local entitlement conditions and administrative causes.”
 The Hungarian JIM further notes that when such support reaches the target population it is only: “5-7% of the households and representing 2-3% of the GDP, whereas in the EU Member States, 18% of the households receive housing support [...].”
 However, the Hungarian JIM does not note the role of racial animus in exposing Roma to particularly extreme exclusion in this area.

Broadly, Hungarian lawmakers have failed to render explicit that discrimination in access to housing is banned. Although Hungary importantly adopted a comprehensive anti-discrimination law in December 2003, the law is noteworthy for failing to include unequivocal provisions banning discrimination in access to housing. Despite comprehensive lists of service providers and areas covered by the ban on discrimination included under Articles 4 and 5 of the new law, housing is not explicitly included as covered by the ban. Although housing appears at Article 26 of the law under Chapter III in matters related to the implementation of justice, provisions in the key area of access to housing (Article 26(1)(b)) pertain only to housing provided by the state or local government, and are vaguely worded such that only "setting the conditions for the sale or rental of flats" are covered by the ban. 

Specifically, as to very worrying practices in the allocation of social housing, Hungarian law- and policy-makers should, without delay, act to end systems of distribution of social housing not based strictly on need. Local rules precluding persons previously caught illegally occupying housing from having access to social housing should be struck down, and national-level rules rendering this practice illegal should be adopted. Additionally, there is evidently a need to improve transparency in the distribution of social and other public housing. The NAP offers a welcome opportunity to detail how Hungarian authorities intend to undertake these goals. More generally, if the Hungarian NAP is to provide an effective framework for combating the social exclusion of Roma in Hungary, it will need to provide in detail how Hungarian officials intend to address the very serious issues currently hindering large numbers of Roma in Hungary from enjoying the right to adequate housing. Finally, Hungarian anti-discrimination law should be amended such that discrimination in access to housing is explicitly banned.

Healthcare

The approach of the Hungarian JIM to the issue of access to health by Roma is of concern and there are indications that this policy domain is in critical need of attention in Hungary. The Hungarian JIM does not refer to the state of health of Roma or to issues related to the access of Roma to health care except in the most cursory of terms.
 It is evident from the failure of the Hungarian JIM to address the issue, as well as from ERRC review of existing literature in Hungary, that data and information on the situation of Roma in access to health care in Hungary is sporadic and incomplete. Moreover, there is little evidence of any real effort on the part of the government to remedy these lacunae. 

The little information that does exist on the situation of Roma with respect to health and healthcare in Hungary is troubling. According to one study, Romani men live in average 12.5 years less and Romani women 11.5 years less than non-Roma.
 Documentation available on issues related to access to health care is fragmentary at best. The ERRC has documented coercive sterilisation of Romani women in Hungary and is currently litigating one such case before the United Nations Committee on the Elimination of All Forms of Discrimination against Women. In addition, the ERRC has documented instances of segregated birthing wards and verbal abuse of Roma in hospitals. One study found that many Roma do not seek medical assistance in hospitals because they experience prejudiced, scornful treatment by staff.
 

The lack of public and official data on Roma in relation to access to health is particularly noteworthy in comparison with data on Roma in other sectoral fields in Hungary, for example education. It is unclear when -- if ever -- the Ministry has ever undertaken serious efforts to document issues Roma face while attempting to access healthcare in Hungary. The ERRC notes in this regard that late 2003 and early 2004 have been marked by public discussion of a Ministry-commissioned survey of attitudes towards Roma among medical practitioners, because of the refusal of the latter to answer questions provided in the survey. 

There is a pressing need now for comprehensive data on issues related in particular to the ability of all segments of Romani society in Hungary to have real and effective access to health care in practice. The NAP framework provides an important opportunity for Hungarian authorities to begin to remedy this major lacuna.

Education
Issues related to the education of Roma are raised in the chapters of the Hungarian JIM on “Roma population” (2.3), “Establishing paths to employment, training measures” (4.1.2.1), “Education” (4.2.4.1.) and “Steps assisting disabled people to lead an independent life” (4.4.2.). The Hungarian JIM importantly acknowledges the problem of racial segregation in schooling:

"There are approximately 700 schools in which Roma children are segregated in education (studying in separate classes)."
 

The ERRC is concerned that the Hungarian government may not, however, be aware of the extent of racial segregation in Hungarian schools. For example, the Hungarian JIM states that "... approximately 7% of all Roma children study in schools with a special syllabus (remedial school), while the same rate is only 1-2%
 in the case of children belonging to the majority of society".
 This formulation does reflect well to the fact that in many localities in Hungary, special schooling facilities are predominantly Romani. Further, the widely quoted statement above concerning "700 schools in which Roma children are segregated in education" does not do justice to the fact that a racially segregating system of education such as the one presently existing in Hungary involves also the very high number of schools in which Roma are not present at all, and where non-Romani children may go to school every day of their schooling career without seeing a Romani classmate.

The Ministry of Education has recently adopted measures aimed at desegregating the Hungarian education system. The statutory integration grant described in the JIM forms part of the process that has been initiated by the Ministry of Education to desegregate schools: 

"A statutory integration grant financed by the State is being introduced (2003/2004 academic year) to promote the integration of disadvantaged children, especially Roma. In the case of settlements where the majority of the students in a school are socially disadvantaged, as a result of poverty, ethnic background, disability or any other cause, the integration grant encourages social integration by attracting better-off children who currently attend schools in other settlements."
 

According to Ministry officials, under the new system, schools must integrate at least 10% of the disadvantaged pupils from the segregated classes into the integrated classes every year. If they do not achieve this in the following year, they are not eligible for the grant.
 Hungarian lawmakers also amended the Law on Education in 2003, including a ban on segregation in schooling,
 and a ban on direct and indirect discrimination in education is included in the anti-discrimination law adopted by Hungarian parliament in December 2003.

The recent legal and policy amendments aiming to combat racial segregation in schooling in Hungary are to be welcomed. They constitute among the most far-reaching and innovative policies on Roma anywhere in Europe. Their impact has, however, yet to be seen and/or evaluated. 

In the near term, the Hungarian government should monitor and make public the impact of desegregation policies, to ensure that all schools are complying with requirements to desegregate. Furthermore, legal sanctions should be brought against schools and other local authorities refusing to implement desegregating measures, such as the local authorities in the town of Jászladány, which has since 2002 been operating a foundation school which segregates non-Roma from Roma. The Hungarian NAP should also include details of how the Hungarian government intends to determine whether or not it has successfully checked and reversed segregationist forces in the school system. It should also be made explicit in the NAP what measures the Hungarian government intends to undertake in cases where local authorities obstruct efforts to desegregate the school system. Finally, the Hungarian government should make public the survey it has recently undertaken as to how European Union Phare funding has been spent, a report which, according to a number of Ministry officials, indicates that Phare funding has been used in a number of localities in the service of designing and implementing racially segregating measures. 

Employment

The Hungarian JIM states: 

"The employment rate of the Roma population is about half of that of the non-Roma population, while the unemployment rate is around three-five times higher among the Roma than the non-Roma."
  

With regard to policy measures related to employment, the Hungarian JIM states: 

"The important elements of problem management include the PHARE and ministry programmes organised under the supervision of the Ministry of Education; these programmes target primarily the social integration of young Roma citizens. In the areas of education and training of the Roma, two PHARE programmes provide assistance: “Social inclusion of disadvantaged youth, with special emphasis on the Roma minority (HU-990401)” and “Supporting the social inclusion of people with multiple disadvantages, primarily the Roma young people (HU010101)”. The most important objective of the programmes is supporting and providing equal opportunities for the socially disadvantaged, primarily the Roma population, especially in the fields of education, training, community development, representation of interests and labour market opportunities. The programme HU10101 aims at improving the relationship between the majority society and the Roma minority, in order to strengthen social cohesion. The programme will provide funds for the establishment of information centres, for launching educational programmes adapted to the needs and training courses to improve labour market opportunities."

"The labour centres have entered into agreements with local minority self-governments and non-governmental Roma organisations. Fifty-seven projects targeting the disadvantaged were introduced in 2002. There were 3 000-4 000 Roma employees amongst the project participants. Several centrally and locally sponsored programmes which combine service and support functions have been introduced for the long-term unemployed. One of the components of the PHARE programme Combating exclusion from the world of work launched in 2002 aims at promoting the labour market integration of the Roma population by supporting local initiatives and providing casual or regular employment in local community and public services."

"Small district social programmes aim to ease the social problems of the population living in disadvantaged areas by strengthening and developing social services and running local programmes. The rural social economic programme targets groups living in disadvantaged areas and in socially disadvantaged positions. The beneficiary families are typically long-term unemployed, elderly people, large families and Roma families."

As described, these are important initiatives. However, by far the most significant force influencing the ability of Roma to access the job market is the existence of anti-Romani sentiment, leading to racial discrimination. Numerous reports suggest that, even when Romani job applicants possess the requisite qualifications, they are turned down solely because they are Romani. With respect to this issue, it is of very serious concern that, despite the existence since 1997 of improved legal provisions imposing more severe sanctions on the employer in cases of discrimination, according to the Minority Ombudsman, no employer has ever been sanctioned for discriminating against Roma. In one case, a Hungarian court appears even to have disregarded legal provisions shifting the burden of proof to the alleged discriminator, and on that basis to have rejected the complaint of a Romani plaintiff.
 

The Hungarian NAP should indicate how the Hungarian government intends to ensure that anti-discrimination laws are implemented in full in the field of employment. 

Poverty, debt, social assistance

The Hungarian JIM states:

"People of Roma origin are over-represented among the population at risk of poverty, and particularly at risk of persistent poverty, and their quality of life and poverty are often compounded by discrimination and prejudiced behaviour against them."

This recognition is important, but the Hungarian JIM has not provided data to indicate the severity of the problem. Other data sources indicate that poverty among Roma in Hungary may be very worryingly widespread. For example, a 2003 World Bank report states that 40.3 percent of Romani households in Hungary live in absolute poverty compared to only 6.9 percent ethnic Hungarian households.
 Further, despite compelling reports that debt is widespread in the Romani community, the passages addressing debt in the Hungarian JIM (4.3.2), Roma are not mentioned as an endangered social group in this area. 

The Hungarian NAP should include Roma-specific measures for combating poverty and debt. The Hungarian NAP should also aim to provide accurate data on the issue of poverty and extreme poverty among Roma in Hungary, in order to fashion effective strategies for combating it. 

Ethnic data

A major obstacle to measuring the magnitude of discriminatory treatment and social exclusion affecting Roma and formulating adequate policies to confront it is the Hungarian government’s failure to date to generate and make available in a form readily comprehensible to the general public data on the situation of Roma and other weak groups in fields such as education, healthcare, housing, social services and the criminal justice system. The Hungarian JIM devotes a lengthy paragraph to explaining problems related to the ethnic data collection concerning the Roma population: 

"In the case of the Roma population, not many official data are available. Attempts to analyse the specific features of this ethnic group run into problems of definition as well as constitutional, human rights and data protection concerns, since there is no objective category for deciding who is and who is not a member of the Romany population, and a person is only considered an ethnic Roma if he or she declares membership of the ethnic group. The EU rejects theories attempting to determine the existence of separate races. The figures are not comparable between countries and are taken from a variety of official and non-official sources reflecting different national definitions and practices of ACs and Member States with regard to data collection on ethnicity. Official figures on Roma are generally far below the real figure because many Roma do not declare themselves as such for fear of discrimination. The Hungarian Government uses the data from the national representative sociological survey carried out first in 1971 and repeated in 1993-94
. The population census data have always been very unreliable, since the majority of the Roma refuse to identify themselves as belonging to that minority group. In the 2001 population census, approx. 190 000 persons declared themselves as belonging to the Roma minority, whereas according to the 1993-94 representative sociological survey the number is estimated at around 500 000, which represents around 5% of the total population of the country. Based on further calculations of researchers, this number has probably reached around 600 000 by now (2003). The Government uses this latest estimate as a reference number."

Under the interpretation of Hungary’s data protection law frequently promoted by the Hungarian government, gathering data according to ethnicity is illegal in Hungary. In its data protection rules however, the EU has consistently affirmed that data protection rules apply to personal data, not to aggregate data about groups, nor data disaggregated by ethnicity or other criteria.
  The UN Committee against Torture and the Committee on the Elimination of Racial Discrimination have urged Hungary to generate ethnic data.
 The European Union’s social inclusion process imposes a range of requirements on governments to produce accurate data on the situation of marginalised groups. 

The Hungarian NAP should include provisions indicating how the Hungarian government intends to ensure that the current lack of data on the situation of Roma in sectoral fields crucial to EU social inclusion policy will be swiftly remedied.

Anti-discrimination law

The ERRC welcomes the adoption by the Hungarian government in December 2003 of an anti-discrimination law. Hungary is the only country of the 2004 accession states yet to have adopted a comprehensive anti-discrimination law transposing the EU Directive banning discrimination on racial and ethnic grounds.
 The ERRC welcomes Hungary's demonstrated commitment to act to combat racism through the adoption of one comprehensive act. For the purposes of strengthening further Hungary's anti-discrimination law, the ERRC would note in relation to the adopted law, the following issues of detail, on which the ERRC hopes the Hungarian government will act during any subsequent efforts to amend the law:

As noted above, the lack of an explicit ban on discrimination in access to housing under the scope the current law is of particular concern in light of frequent allegations of discrimination in the field of housing in Hungary. 

Taken as a whole, the anti-discrimination law is in many places difficult to understand, and many points of the adopted law may only be clarified once a significant body of jurisprudence has been generated. It is unfortunate that Hungarian officials have adopted a legal instrument which is not very accessible for members of the lay public and may not, therefore, facilitate action by victims of discrimination to challenge unequal treatment.

It is particularly unclear why Hungarian lawmakers chose to muddy the regulatory waters by (i) dividing the public and private spheres for the purposes of regulating the ban on discrimination
 and (ii) blurring sectoral fields and service providers for the purposes of the lists at Article 4 and 5. A far more elegant resolution would have been to simply indicate which sectoral fields are covered by the ban on discrimination, following the approach of EU Directives in the field of anti-discrimination. The ERRC and local partner organisations brought this issue to the attention of Hungarian lawmakers on several occasions during the drafting of the law, apparently to no avail. We reiterate here our concern that the current structure may create confusion as to which sectoral fields are covered by the law.

The adopted law also does not make clear that racial discrimination constitutes a particularly serious harm. In light of (i) the very distinct threat to the social peace constituted by racial discrimination, (ii) its very powerful impact on the lives of individuals and (iii) the very serious problem of racial discrimination in Hungary today, noted in a number of reports by independent monitors and repeatedly acknowledged by members of the Hungarian government, this lacuna is unfortunate.

It is of concern that types of evidence victims of discrimination and/or those acting on their behalf may bring in order to prove that they have suffered illegal discrimination are not made clear in the law. Introducing provisions rendering explicit that a broad range of evidentiary materials are admissible by law -- and enumerating specific types of evidence such as inter alia "testing to prove racial discrimination", pair-sampling, and statistical data as permissible for the purposes of demonstrating that illegal discrimination has taken place or is currently taking place -- would ensure that relevant evidence would not be blocked from playing a role in proving discrimination. 
Due to the confusing wording of Article 19 of the anti-discrimination law, it is unclear whether Hungarian lawmakers have complied with Article 8 of European Council Directive 2000/43/EC, providing that "Member States shall take such measures as are necessary, in accordance with their national judicial systems, to ensure that, when persons who consider themselves wronged because the principle of equal treatment has not been applied to them establish, before a court or other competent authority, facts from which it may be presumed that there has been direct or indirect discrimination, it shall be for the respondent to prove that there has been no breach of the principle of equal treatment." Subsequent amendments to the anti-discrimination law should aim to render provisions on shifting the burden of proof to the respondent in prima facie racial discrimination cases clear and accessible for members of the lay public.

The provisions of Chapter II on the enforcement body (called "the authority" or "the office" in the law) do not meet current standards on specialised bodies for the implementation of the principle of equal treatment.

· In the first place, the placement of the "authority" under the supervision of "an appointed member of the Government" gives rise to concerns that the Committee may not enjoy sufficient independence to be able to undertake its work effectively. It is very difficult to envision how the standard set by the Council of Europe's European Commission against Racism and Intolerance (ECRI) in its General Policy Recommendation No. 2 that specialised bodies "function without interference from the State" and be provided with "all the guarantees necessary for their independence including the freedom to appoint their own staff, to manage their resources as they think fit, and to express their views publicly" can be met under the adopted provisions.

· It is not clear, as provided by the law, whether the office would have sufficient capacity to address issues of discrimination nationally, since it is up to the Government to provide a detailed decree concerning membership and procedural rules.
  Another provision leaving room for arbitrariness is the "co-operation" of the "authority" with an "advisory board" consisting of experts named by the Prime Minister. The terms of reference of this body have not been included in the law.
· Finally, provisions in Article 15(6) appear to limit the scope of the "authority" unnecessarily, in particular by excluding a range of public officials, including prosecutors, from the purview of its investigative powers. Also, the provisions of Article 15(5) appear to narrow very significantly the scope of the "authority" to undertake ex officio investigation.  

Worringly, although the substantive provisions of the law entered into force on January 1, 2004, the enforcement agency (the "authority") will reportedly not be consituted before 2005.
Finally, Hungary has not yet ratified Protocol 12 to the European Convention on Human Rights, which once in effect will provide a comprehensive ban on discrimination in the realisation of any right secured by law. The ability of individuals to have access to legal protections in the area of EU social inclusion policy depends in large part on the protections provided by these two instruments. Hungary should ratify them without delay.

Thank you in advance for your attention to these matters. The ERRC is prepared to provide further information and/or assistance to policy-makers on issues related to social inclusion and the realisation of social and economic rights on an as-needed basis. We welcome further contact with your offices.







Sincerely,







Dimitrina Petrova







Executive Director
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� For a non-exhaustive list of forced evictions cases documented by the ERRC with support from the Norwegian Foreign Ministry and the British Embassy in Budapest, see "Comments of the European Roma Rights Center (ERRC) and the Centre on Housing Rights and Evictions (COHRE) on the occasion of the Article 16 Review of Greece, Hungary and Turkey under the European Social Charter supervision cycle XVII-1", December 1, 2003, available on the ERRC Internet website: http://errc.org/publications/indices/housing.shtml.  





� Data from the European Parliament’s Country Profile on Hungary. Available on the Internet at: http://www.europarl.eu.int/enlargement_new/applicants/pdf/hungary_profile_en.pdf.





� Except where otherwise noted, cases summarized are based on ERRC field research. 





� Committee on Economic, Social and Cultural Rights (CESCR). General Comment 4: The right to adequate housing (Art. 11.1 of the Covenant). December 13, 1991, paragraph 18.





� CESCR. General Comment 7: The right to adequate housing (art. 11.1 of the Covenant): forced evictions. May 20, 1997, paragraph 3.





� Fact Sheet 21 on the Right to Adequate Housing states: 


"'To Respect': The duty to respect the right to adequate housing means that Governments should refrain from any action which prevents people from satisfying this right themselves when they are able to do so. Respecting this right will often only require abstention by the Government from certain practices and a commitment to facilitate the "self-help" initiatives of affected groups. In this context, States should desist from restricting the full enjoyment of the right to popular participation by the beneficiaries of housing, rights, and respect the fundamental right to organize and assemble. 





"In particular, the responsibility of respecting the right to adequate housing means that States must abstain from carrying out or otherwise advocating the forced or arbitrary eviction of persons and groups. States must respect people's rights to build their own dwellings and order their environments in a manner which most effectively suits their culture, skills, needs and wishes. Honouring the right to equality of treatment, the right to privacy of the home and other relevant rights also form part of the State's duty to respect housing rights." 


              


"'To Protect': To protect effectively the housing rights of a population, Governments must ensure that any possible violations of these rights by "third parties" such as landlords or property developers are prevented. Where such infringements do occur, the relevant public authorities should act to prevent any further deprivations and guarantee to affected persons access to legal remedies of redress for any infringement caused. 





"In order to protect the rights of citizens from acts such as forced evictions, Governments should take immediate measures aimed at conferring legal security of tenure upon all persons and households in society who currently lack such protection. In addition, residents should be protected, by legislation and other effective measures, from discrimination, harassment, withdrawal of services or other threats. 





"Steps should be taken by States to ensure that housing-related costs for individuals, families and households are commensurate with income levels. A system of housing subsidies should be established for sectors of society unable to afford adequate housing, as well as for the protection of tenants against unreasonable or sporadic rent increases.  





"States should ensure the creation of judicial, quasi-judicial, administrative or political enforcement mechanisms capable of providing redress to alleged victims of any infringement of the right to adequate housing." 





The Fact Sheet is available on the Internet at: http://www.unhchr.ch/housing/fs21.htm#obligations.





� Wiggins v. United Kingdom, No. 7456/76, 13 D & R 40 (1978).





� Ibid.





� Cyprus v. Turkey, 4 EHRR 482 (1976).





� Ibid., para. 209.





� Series A, No. 334.





� E.g. Costello-Roberts v. United Kingdom, March 25, 1993, Series A, No. 247-C; 19 E.H.R.R. 112, para.26. 





� In Öneryildiz v. Turkey, a case involving the destruction of slum dwellers' homes following an explosion at a rubbish tip, the European Court of Human Rights, while finding a violation by the Turkish government of Article 1 of Protocol 1 ruled, inter alia, "The Court reiterates that the concept of 'possessions' in Article 1 of Protocol No. 1 has an autonomous meaning and certain rights and interests constituting assets can also be regarded as “property rights”, and thus as “possessions” for the purposes of this provision ... the Court considers that neither the lack of recognition by the domestic laws of a private interest such as a 'right' nor the fact that these laws do not regard such interest as a 'right of property', does not necessarily prevent the interest in question, in some circumstances, from being regarded as a 'possession' within the meaning of Article 1 of Protocol No. 1 ... It must be accepted ... that notwithstanding that breach of the planning rules and the lack of any valid title, the applicant was nonetheless to all intents and purposes the owner of the structure and fixtures and fittings of the dwelling he had built and of all the household and personal effects which might have been in it. Since 1988 he had been living in that dwelling without ever having been bothered by the authorities (see paragraphs 28, 80 and 86 above), which meant he had been able to lodge his relatives there without, inter alia, paying any rent. He had established a social and family environment there and, until the accident of 28 April 1993, there had been nothing to stop him from expecting the situation to remain the same for himself and his family. ... In short, the Court considers that the dwelling built by the applicant and his residence there with his family represented a substantial economic interest. That interest, which the authorities allowed to subsist over a long period of time, amounts to a 'possession' within the meaning of the rule laid down in the first sentence of Article 1 § 1 of Protocol No. 1..."





� See Mentes and Others v. Turkey, 58/1996/677/867 and Selcuk and Asker v. Turkey, 12/1997/796/998-999.





� The Housing Act 1993/LXXVII, as amended by Act 2000/XLI.





� Sociological Institute of the Hungarian Academy of Sciences, 1971 survey.





� Study commissioned by the Ministry of Agriculture and Rural Development, 2000.





� JIM Hungary p. 14.





� In 1971 61% of the Romani houses had earthen floors, in 1994 only 10.1% had earthen floors; 56.1% of Romani houses had electricity in 1971 and 97.9% of Romani houses reportedly had electricity in 1994. in Forray R. Katalin and Mohácsi Erzsébet (ed.), 2002, Esélyek és korlátok, A magyarországi cigány közösségek az ezredfordulón, Budapest-Pécs, p. 35.





� See Revenga, A., Ringold, D., and Tracy W.M., "Poverty and Ethnicity: A Cross-Country Study of Roma Poverty in Central Europe". In Ringold, D., Orenstein, Mitchell A., and Wilkens, Erika. Roma in an Expanding Europe: Breaking the Poverty Cycle. The World Bank: Washington, D.C. 2003, p. 34.





� Forray and Mohácsi, p. 35.





� JIM Hungary p. 41.





� See Berkes, Bela, "Slum Clearance", Roma Rights 2 and 3, 2001, p. 63.


 


� Forray and Mohácsi, p. 36.





� JIM Hungary p. 13.





� JIM Hungary p. 29. 





� JIM Hungary p. 13.





� For example, Decision 41/2003 of Budapest’s 8th District Government on social housing states, at Article 6(1), “A new contract cannot be made with those persons who: […] (b) occupied any flat arbitrarily or by trespass in the last three years […]” (unofficial translation by the ERRC). Decision 41/2003 entered into force on September 1, 2003. Amongst the other districts in Budapest that responded to the ERRC’s request for information, the term is 3 years in the 21st District and 5 years in Budapest’s 1st, 3rd and 10th Districts.





� According to Ms Zsuzsa Feczák, Head of the Civis Ház Housing Department “[…] squatters have no chance at all to get a legal rental contract. Obviously, the local council would like to know that the flats it owns are in the hands of the rightful tenants. Squatters, as we all know, do not look after their surroundings or houses.” (ERRC interview with Ms Zsuzsa Feczák, October 2003, Debrecen.) 





� ERRC interview with Ms Ildiko Batizi, April 2003, Debrecen.





� ERRC interview with Mr Levente Kis, April 2003, Hajdúhadház.





� ERRC interview with Mr László Botos, April 2003, Debrecen.





� ERRC interview with Mr Gábor Balogh, April 2003, Hajdúhadház.





� ERRC interview with Mr V.I., April 2003, Budapest.





� JIM Hungary p. 13.





� JIM Hungary p. 13.





� One brief mention of issues Roma may be facing in access to healthcare in Hungary appears on p.30 of the Hungarian JIM, when the government states that the National Program for the Decade of Health aims to, inter alia: "prevent avoidable deaths, illnesses and disabilities. One of the key objectives of the National program is to improve the health conditions of disadvantaged groups of the population, e.g. Roma people, disabled and homeless people, addicts, children of state care.... This involves ... to prevent and better solve conflicts (between staff and patients) in health services, with special regards to discriminatory attitudes." 





� Forray and Mohácsi, p. 49.





� Gyukits György – Ürmös Andor. 1999. "A roma nők véleménye egészségi állapotukról és egészségügyi ellátásukról". Mentálhigiéné és Pszichoszomatika (3–4): 54–60.





� JIM Hungary p. 12.





� 2002 report of the Ministry of Education.





� JIM Hungary p. 12.





� JIM Hungary p. 31.





� Interview with Mohácsi Viktória, Hungarian Ministry of Education Ministerial Commissioner for Integration of Roma and Disadvantaged Children, www.romnet.hu, 7 April 2003. 





� 2003 amendment of the LXXIX. 1993 Law on Education.





� JIM Hungary p. 12. 





� JIM Hungary p. 21.





� JIM Hungary p. 17.





� JIM Hungary p. 41. 





� In the case at issue, a young Romani woman answering a job advertisement for a chambermaid in a hotel in Budapest was told during a telephone inquiry that there was still a vacancy. As arranged over the telephone, she appeared for a job interview on April 19, 2000. While waiting for the interview, she reportedly overheard the receptionist telling the manager: “Some Gypsy girl is looking for you about the vacancy.” The manager reportedly replied as follows: “I do not hire Gypsies here, I hate them all.” With the help of a local non-governmental organisation Ms Katalin F. filed a complaint with the Labour Inspectorate and requested that the hotel be inspected.  On September 27, 2000, the Labour Inspectorate terminated the investigation due to lack of evidence. It concluded that “no evidence could be found that the applicant applied for the job or even went to the hotel.” Upon appeal, on November 24, 2000, the first instance decision was upheld this time with a different argumentation: The Inspectorate claimed that its jurisdiction did not extend to cases in which the employee had not yet been contracted (information from ERRC case files). As of the date of this document, an appeal in the case was pending.





� JIM Hungary p. 11.





� See Revenga et al., p. 28.





� Both surveys were carried out by the Sociological Institute of the Hungarian Academy of Sciences. The Government uses the 1971 data to see the changes in the situation of the Roma population. There are other surveys concerning different aspects of the situation of the Roma population of Hungary, but the above-mentioned two are the most comprehensive and the medium-term Roma programme (see chapter 4.4.1) is also based on the data from the 1993-94 survey.





� JIM Hungary p. 11.





� Most recently, Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 "on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data" states: "(a) ‘personal data’ shall mean any information relating to an identified or identifiable natural person hereinafter referred to as ‘data subject’; an identifiable person is one who can be identified, directly or indirectly, in particular by reference to an identification number or to one or more factors specific to his or her physical, physiological, mental, economic, cultural or social identity". 





� In its Concluding Observations of 19 November 1998, the UN Committee against Torture stated: "Hungary should include in its next periodic report all relevant statistics, data and information on: a) the number of complaints against ill-treatment; the proportion they represent against the total number of cases investigated and, in particular, the proportion of Roma complaints, detainees and prisoners…" See Office of the High Commissioner for Human Rights, Concluding observations of the Committee against Torture : Hungary. 19/11/98. A/54/44, 85, at: � HYPERLINK http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b0c2a78b92649a77802566d3005d9e98?Opendocument ��http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b0c2a78b92649a77802566d3005d9e98?Opendocument� 





In its General Recommendation IV (1973) the Committee on the Elimination of Racial Discrimination explicitly endorses the collection of ethnic data by inviting "[s]tates parties to endeavour to include in their reports under Article 9 relevant information on the demographic composition of the population."  See Office of the High Commissioner for Human Rights, Demographic composition of the population (Art. 9): 25/08/73. CERD General Recommendation 4, at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/5786c74b85372739c12563ee003d8c89?Opendocument.





� Council Directive 2000/43/EC "implementing the principle of equal treatment between persons irrespective of racial or ethnic origin" ("Race Directive").  





� Issues and actors of the public sphere are addressed under Article 4 of the law, while discrimination in the private sphere is addressed under Article 5 of the law.





� Article 64 of the Law. 
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