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Position of the European Roma Rights Center (ERRC) 

on the Establishment of a Fundamental Rights Agency of and for the European Union

Commenting on Commission document "Com(2004) 693 final of 25 October 2005, "Communication from the Commission, The Fundamental Rights Agency, Public Consultation Document" 

The ERRC welcomes the opening for public discussion of the future of the proposed EU Fundamental Rights Agency, as well as the questions and material presented in the Commission's public consultation document on the issue of 25 October 2004.
 

The ERRC takes the opportunity to offer the following observations, which we hope will be taken into account in the course of developing the Fundamental Rights Agency. The comments below stress in particular the following areas:

· Strengthening human rights enforcement powers available to EU institutions, and securing the rights of individuals in EU member states to turn to an EU institution in connection with human rights issues;

· Ensuring that the Agency has competencies to act on issues of relevance to all aspects of European Union policies, as well as of issues of relevance to the full realisation of fundamental human rights in practice in the European Union Member States;

· Designing the mandate of the Agency such that, while empowered to act on issues arising in any and all areas of EU and Member States competence, the Agency is able to act strategically to address any and all human rights issues arising with all relevant speed and with real impact, and is sufficiently resourced to do so;

· Ensuring continued action by Union institutions on the problem of racism.

Discussion

In March 2004, reviewing the so-called "Brok Report" ("the comprehensive monitoring report of the European Commission on the state of preparedness for EU membership of the Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia and Slovakia"), the European Parliament was asked to consider two propositions. One, put forward by the Socialist group, proposed inserting language expressing concern at the situation of Roma in Slovakia. A second proposal, put forward by the Green group, aimed to express concern at the situation of Roma in Slovakia, and additionally put forward the suggestion that the European Union continue monitoring the situation in Slovakia after the May 1 accession date. The European Parliament heard, during the course of debates on the proposals, information from a report by the Council of Europe's Commissioner on Human Rights indicating that, at present, women in Slovakia are under threat of coercive sterilisation by members of the medical establishment, and that Romani women in eastern Slovakia are under particularly serious threat of coercive sterilisation by Slovak doctors. Despite hearing compelling evidence from one of Europe's most prestigious human rights institutions that very serious human rights concerns exist in an EU Member State, the European Parliament chose to reject the Green proposal and opt solely for language of concern, absent even the relatively innocuous measure of "post-accession monitoring". Headlines in the Slovak press the following day read "EU Will Not Monitor Slovakia After Accession".    </Titre> 

The episode is a particularly graphic example of the need for the European Union to assess seriously the gap between the EU's human rights commitments and developing law and standards on fundamental rights on the one hand, and the culture, power and enforcement in practice of these commitments on the other. The current discussion of the mandate of the EU Fundamental Rights Agency provides an important opportunity for such a discussion, not solely because of the current situation in Member States such as Slovakia, but indeed to address any potential future human rights issues in all areas of European Union and Member States' policies and practices.

As a result of amendments following the Treaty of Nice, the Treaty on European Union now includes a mechanism for the suspension of certain European Union treaty rights to Member States in the event of severe breaches of human rights or rule of law standards.
 The EU has therefore adopted very significant powers for itself in the area of human rights enforcement. The EU has not, however, succeeded in developing to date adequate measures of an order of lesser severity than outright suspension. Thus, at present, the EU appears to have available primarily extremely mild or very severe measures with respect to human rights infringements by Member States. There is a need for the development of powers in the gap between those currently available to Union institutions.

This concern is particularly pressing in light of the very significant expansion of EU competencies in recent years in the field of fundamental rights. On 7 December 2000 in Nice, a Charter of Fundamental Rights of the European Union
 was signed and proclaimed by the Presidents of the European Parliament, the Council and the Commission on behalf of their institutions. The Charter forms Part II of the Constitutional Treaty with legally binding effect. A series of directives under a revised Article 13 following its Treaty of Amsterdam amendments have established the Union as a leader in the field of combating discrimination, notably the particularly serious harm of racial discrimination. The development of EU competencies in the field of fundamental rights has not yet been matched by institutional developments capable of keeping pace with these expanded competencies. 

The current assessment of the future mandate of the EU Fundamental Rights Agency provides a welcome opportunity to visit these issues seriously. The Fundamental Rights Agency will replace the currently existing European Union Monitoring Centre on Racism and Xenophobia (EUMC). Insofar as the Union establishes Agencies as an integral part of its institutional development, discussion should be focussed on the issue of what powers will be available to the Agency to set it apart from the purely monitoring role of the currently existing EUMC. We believe that, at minimum, the Agency should enjoy the following powers and rights:

· Autonomous and independent information-gathering;

· Independent investigation into allegations of specific incidents of human rights abuse and/or systemic breaches of fundamental rights in any area of Union and/or Member States policy;

· Powers to receive, hear and act on petition by individuals;

· Independent comment on human rights aspects of any area of EU or Member States policy;

· Involvement in any area of EU policy development to ensure compliance with Union and other international human rights standards;

· Cooperation with relevant intergovernmental institutions, such as the Council of Europe's Human Rights Commissioner and/or relevant United Nations bodies; other relevant EU entities, such as the EU network of independent experts on fundamental rights; as well as with civil society;

· Freedom to publish the results of its research, without the interference of any EU, Member State or other institution;

· Powers to enforce a response by any EU institution or Member State to communication -- public or otherwise -- by the Agency;

· Standing to file complaints and/or amicus curaie briefs at the European Court of Justice.

The remit of the Agency should encompass all areas of European Union competence, as well as all areas of Member States' competence. This is so because it would be anathema were the Agency to be prevented arbitrarily and by mandate from involvement in issues such as: (i) on the one hand, matters of Member States' competence, such as for example inflammatory incitement of racial hatred in the school textbooks of a Member State; (ii) issues of concern to the Union and its citizens taking place outside the geographical borders of the European Union, such as for example severe repression of dissidents and others in China, election fraud in Romania and Ukraine, or the death penalty in the United States. At the same time, the Agency has a key role to play in ensuring the compliance of the Union itself with international human rights law and standards, and the harmony of all areas of EU policy with these international laws and standards. 

The ERRC joins those organisations urging that the Agency be explicitly empowered to act on human rights issues in the European Union, and that scrutiny of human rights issues in EU Member States and in the EU institutions be the primary purpose of the Agency. Such an approach would not preclude the Agency from acting to ensure human rights considerations in the assessment of candidate countries to the European Union, nor would it hinder the Agency from involvement in developing human rights elements in EU foreign policy and the foreign policies of the Member States. Thus, the Agency's mandate should not be arbitrarily restricted, and it should not be prevented from commenting on and/or influencing EU policy in areas such as EU foreign policy, trade relations and treaties concluded with external entities and non-EU states. Here, envisioned is not necessarily monitoring of all states outside the European Union, but strategic actions on particular actions, in certain geographical areas or on key themes. However, without explicit affirmation of a remit focussed particularly on issues in EU Member States, there is a significant danger that the new Agency might come under pressure to focus its work elsewhere, and away from areas where its intervention may be most needed.

The contours of the Agency suggested above indicate an institution with a considerable staff size and significant levels of resources. Due to the centrality of fundamental rights to the Union project, this is clearly appropriate. In designing and empowering the Agency in the manner described above, the Agency would thereby be best able to provide support to the EU institutions, the Member States, members of civil society and individuals. The Commission’s role of supervising the proper application of Community law would be respected.
Finally, the ERRC has concerns with respect to the fate of the current EUMC acquis. In its very brief history, the EUMC has developed extensive expertise in areas related to combating racism and racial discrimination in the European Union, as well as a significant body of practice in areas such as "testing" to prove racial discrimination, methodologies to document racism issues, and in the field of developing standards in the field of combating racism. There is a significant danger that, following the amendment of its mandate, the EU Fundamental Rights Agency will see this acquis dissipated, with racism concerns and powers significantly downplayed. In light of the serious threat racism continues to pose in a number of the Member States, this would indeed be unfortunate. We therefore urge that due consideration be paid to the continued establishment of EU efforts to combat racism and racial discrimination through the creation of a unit in the new human rights agency explicitly charged with the further development of addressing racism.
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