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Submission to the European Commission Concerning Implementation of the Race Equality Directive in the Czech Republic, Hungary, Poland, Romania, and Slovakia

The European Roma Rights Centre (“ERRC”) is an international public interest law organization engaged in a range of activities aimed at combating anti-Romani racism and human rights abuse of Roma.  In particular, the ERRC undertakes strategic litigation, international advocacy, research and policy development, and the training of Romani activists.  

Since 2000, independently, as well as in partnership with a number of partner organisations, the ERRC has undertaken extensive efforts to monitor EU member and candidate states’ compliance with the EU anti-discrimination directives, in particular Directive 2000/43/EC “implementing the principle of equal treatment between persons irrespective of racial or ethnic origin” (“Race Equality Directive” or “Directive”).  Within the framework of a joint project with the non-governmental organisations Interights and Migration Policy Group, the ERRC undertook comprehensive analysis of the existing state of anti-discrimination law in EU Member States and candidate countries.  In addition, the ERRC has been a regular litigant in domestic and European courts on issues related to racial discrimination, and as such has broad familiarity with the strengths and weaknesses of existing anti-discrimination legislation.  It is on the basis of these ongoing efforts that we respectfully offer herewith written comments on the transposition and implementation of the Race Equality Directive in the Czech Republic, Hungary, Poland, Romania, and Slovakia.
 We hope that these comments will be useful in informing the Report envisioned under Directive Article 17. We also hope it may guide the Commission on matters related to the opening of and/or pursuance of infringement proceedings before the European Court of Justice. 

A. The Race Equality Directive

The ERRC welcomed the Race Equality Directive as presenting Europe with an historic opportunity to make a lasting contribution to the struggle for racial equality and as a landmark in Europe’s legal development.
  The ERRC has made transposition and implementation by all EU member states of comprehensive anti-discrimination law in conformity with the Race Equality Directive, as well as with other relevant international standards, one of the central planks of its advocacy efforts. The ERRC has expended significant efforts on raising awareness among lawmakers and others of matters related to the requirements set out in the Race Equality Directive.

As specified by Article 16 of the Race Equality Directive, “[m]ember states shall adopt the laws, regulations and administrative provisions necessary to comply with this Directive by 19 July 2003”.
  Candidate countries accepted for admission into the EU, but which had not yet been admitted at the time of the adoption of the Race Equality Directive, would be expected also to conform their respective domestic laws and policies to the requirements of the Directive by the date of their accession, as the Directive has now been incorporated as part of the acquis communautaire, the body of law of the European Union.  Hence, each of the ten states admitted to the EU on 1 May 2004 should also have enacted legislation to implement the Directive, as well as educated judges, prosecutors, and other public officials as to the requirements of these legal standards, by that date.

The ERRC recognises that significant and substantive progress has been made in numerous European Union Member States regarding both transposition and implementation of the Race Equality Directive.  Even well before the mid-2003 deadlines for transposition into the domestic legal order, the Race Equality Directive already contributed greatly to improving in quality and expanding in scope the legal protections available to victims of racial discrimination in Europe.  This fact notwithstanding, as the Commission is aware, impressive progress in some states on the anti-discrimination front has been tempered by inadequate implementation in others, and even in those states providing leadership in the area of Directive implementation, much work remains to be done.  In some states, transposition of the Race Equality Directive has been incomplete, flawed or not yet undertaken at all.  The ERRC joins with other human rights organizations in calling for more rapid and comprehensive implementation of the provisions of the Race Equality Directive.

The Race Equality Directive mandates that EU member states communicate to the Commission by 19 July 2005, and every five years thereafter, “all the information necessary for the Commission to draw up a report to the European Parliament and the Council on the application of this Directive.”
  In anticipation of these reports from the members states, the ERRC herewith submits notes regarding relevant information we have obtained regarding the transposition and implementation of the Directive’s provisions by four member states -- the Czech Republic, Hungary, Poland, and Slovakia -- as well as one candidate country preparing for future accession -- Romania.  The Directive explicitly notes that the Commission will consider such viewpoints “of the social partners and relevant non-governmental organizations” concerning implementation of the Directive.
  

The information, views, and recommendations presented here are not intended to provide a comprehensive analysis of the current state of implementation of the Race Equality Directive in the five identified countries.  The ERRC’s mission is to advocate on human rights matters as they relate to Roma in Europe, and the materials presented here and otherwise informing this submission therefore proceed primarily from our anti-discrimination work on Roma rights matters.  Further, the current submission does not undertake evaluation of the implementation of the Race Equality Directive in other EU accession and candidate states.  This document is concerned solely with issues related to the implementation of the Directive in the five countries named above.

B. General Areas of Concern

The ERRC is troubled that the five countries identified have, in general, taken a minimalist approach to transposition and implementation of the Race Equality Directive, and that they have moved to change as little of their existing legal and policy frameworks as possible to comply with the standards laid out in the Directive, and to see the Directive implemented.  A minimalist approach to implementation suggests a lack of real commitment to the principle of equal treatment by these countries.  Inadequate transposition by these countries directly contravenes the spirit and purpose of the Directive, which is to completely and comprehensively guarantee the protection of human rights and fundamental freedoms of the peoples of Europe – “to lay down a framework for combating discrimination on the grounds of racial or ethnic origin, with a view to putting into effect in the Member States the principle of equal treatment.”
  

In some of the countries at issue, authorities of government apparently remain convinced that the jurisprudence, or the laws and customs established through the existing case law of the country, already embody the minimum standards.  Some Member States have argued that they have no need to create new legislation because their constitutions, penal law or other laws already include provisions to combat discrimination.  In general, such contentions are belied by the existence of widespread discrimination, unchecked or rarely checked by any actions of the public authority, as well as in general a state of widespread impunity for perpetrators of discrimination. Insofar as the Directive requires clear and precise definitions, with real and effective remedies to ensure access to justice for victims of discrimination throughout Europe, such implementation as is characterised by the current state of play in the countries identified here is not in conformity with the requirements of the Directive.

On the strictly technical matter of whether or not the legislature has managed to undertake amendments to domestic law which would aim at incorporating the principle of equal treatment into the domestic legal order, with respect to the five countries at issue here, two tiers have developed: on the one hand, the parliaments and/or governments of Hungary, Romania and Slovakia have adopted unique laws banning discrimination, including the serious harm of racial discrimination, while in the Czech Republic and Poland lawmakers have failed at even this rudimentary measure. The situation in the latter two countries is therefore particularly worrying, insofar as: (i) the leadership of these countries has failed to properly convey to the public the gravity with which it takes the problem of discrimination, the harms such discrimination causes victims, as well as its degrading impact upon the polity; (ii) the judiciary and other authorities charged with implementing anti-discrimination law have been provided with little or no guidance from domestic law as to how to address discrimination, and are forced to search elsewhere for material with which to work; (iii) in the worst cases, authorities and others are led to believe that discrimination is not in fact illegal or, if illegal, than not actionable in any meaningful sense.

That said, none of the countries concerned have yet managed, fully and completely, to transpose all elements of the Directive into the domestic legal order. With regard to the transposition and implementation of the Race Equality Directive in the five identified countries, the ERRC notes the following concerns:

1) Concept of discrimination: A number of the states at issue here have not adequately defined all types of discrimination specified in Article 2 of the Directive, including direct and indirect discrimination, as well as harassment and the instruction to discriminate.

2) Scope of discrimination: None of these states has provided comprehensive protection against discrimination in all the areas specified in the Directive – including the full range of employment and training, education, social security, healthcare, and access to goods and services.  

3) Burden of proof: The requirement to secure under domestic law a shift in the burden of proof to the respondent once facts have been presented from which it may be presumed that there has been discrimination, is not complied with by some of the states at issue here. Moreover, recent rulings of judicial bodies tend to compromise this principle. 


4) Anti-discrimination body: Some states have not established new equality bodies charged with the duties specified in the Directive but have chosen, instead, to assign a piecemeal sampling of the obligations specified in the Directive to pre-existing government bodies.  This latter approach raises a number of additional concerns related to oversight, funding, and fundamental access to justice by wronged persons. New bodies which have been established tend to suffer from inadequate funding, a lack of independence from the government, or an ineffective or ambiguous mandate. 

5) Systematic failure to implement the principle of equal treatment: Perhaps the most fundamental problem with implementation in these countries has been the ineffective attempts by authorities to put into effect the principle of equal treatment for those who most critically need it. Systemic discrimination of Roma in areas such as education, housing, employment and health care remains unchallenged. While individual victims of discrimination may be able to restore their rights relying on the Directive’s provisions transposed in domestic law, the vast majority of Roma continue to be exposed to the harms of racial discrimination, without due remedy, and without such remedy being readily – or even distantly -- available. With regard to such persons – persons who number in the millions in Central and Eastern Europe, the principle of equal treatment may not be realised unless states undertake proactive policies to give effect to it. 

In addition to reviewing legislative developments for the transposition of the Directive, this submission assesses whether individual victims of discrimination are able to avail themselves of the protections included in the Directive. Approaching assessment from this perspective again narrows the gap between the two tiers of country noted above, since to date discrimination – including the very serious harm of racial discrimination remains rampant and almost fully unchecked in all five of the countries at issue here. The factual situation of individuals belonging to groups facing discrimination in these countries belies all assertions that domestic legal and policy measures currently existing are sufficient to meet the requirements of equality.

A more detailed review of the inadequacies of the anti-discrimination efforts of the Czech Republic, Hungary, Poland, Slovakia, and Romania are attached hereto as Appendices.  These findings are neither comprehensive or exhaustive. They are derived from the results of disparate research projects, regular monitoring and other empirical observation in the course of ERRC research, litigation and advocacy efforts in these countries, and are designed solely to provide an overview of the gravity of racial discrimination matters facing Roma in the five countries at issue in this submission.

C. Recommendations

In view of the findings described above and in the attached Appendices, the ERRC provides the following recommendations for how the five countries at issue might bring their anti-discrimination laws and policies into line with the requirements of the Race Equality Directive.

1) Enforcement:  First and foremost, the European Commission must make clear what measures it intends to bring against those states not complying with the requirements of the Directive, and it must proceed to take action against these states in a consistent, serious, and expeditious manner. 

The Commission has thus far launched proceedings for non-communication with respect to transposition.  With no resolution of the issue through the exchange of letters or the issue of a reasoned opinion by the Commission, five member states were referred to the European Court of Justice on 19 July 2004 for failing to pass all necessary legislation to bring national laws into line with the Directive and communicate that to the Commission.  Subsequently, four states -- Austria, Finland, Germany and Luxembourg – were found by the European Court of Justice to have infringed even these formal and non-substantive requirements. Though these cases may eventually encourage better communication from the EU member states on their anti-discrimination efforts, such legal action will not be adequate to secure full implementation of the Directive in all relevant states.  None of the countries at issue in the current submission have yet been the subject of any form of legal action by the Commission, possibly because deadlines for transposition have lapsed more recently.
 The Commission is urged to address non-compliance in the four countries at issue in this submission which are already Member States of the European Union, and to take the firmest possible line with respect to holding Romania also accountable for Directive transposition prior to its admittance into the Union. Further, infringement proceedings should be launched with respect to non-conformity or inadequacy on substantive grounds, where transposition is found to be incomplete and/or incorrect. 

The ERRC strongly urges the Commission to continue to take all appropriate action to ensure that Member States transpose into their domestic law all elements of the Directive.  In assessing full compliance by Member States with the Directive, the Union institutions should take into account first and foremost the ability of individuals in reality to have access to justice when they have suffered the serious harm of racial discrimination.


2) Monitoring: The ERRC requests that, in addition to its enforcement activities, the Commission also evaluate its system of monitoring and oversight in regard to the  transposition and implementation activities currently being undertaken by Member States pursuant to the Race Equality Directive.  As has been made clear by general trends in state action taken to date, authorities in the Member States are frequently reluctant to make progressive reforms or to provide comprehensive transposition on their own.  The Commission should therefore take a dynamic and visible role in monitoring the reform of anti-discrimination legislation in the Member States, and also ensure that NGOs, community organizations, and affected individuals themselves have an effective voice in this important process.


Further, it is clear that the Member States themselves have a key role to play in ensuring that the highest possible standards of Directive implementation are met in all Member States and candidate countries. In this vein, the ERRC echoes the recent recommendation by the European Parliament’s Committee on Citizen’s Freedoms and Rights, Justice and Home Affairs that: “in order to tackle the deficit in justice, freedom, and security… a culture and process of peer review and mutual surveillance encompassing all 25 Member States, in which the European Commission and the European Court of Justice, backed up by the European Parliament and the Council, would play key roles, [is required].”
  The Commission can and should provide comprehensive and unambiguous standards regarding transposition for member states and provide systematic scrutiny and enforcement mechanisms to ensure their observance, and facilitate the processes through which such peer review and mutual surveillance takes place. 

3) Legal Measures Binding States to Roma Inclusion: The ERRC additionally encourages the Commission to work toward the adoption of legal measures binding the Member States to Roma inclusion.  In light of the deeply engrained, negative views and attitudes regarding Roma people that still dominate social policy and practices in many European countries, Roma, Travellers and others regarded as “Gypsies” require and deserve particular protection in various sectors such as employment, housing, education, health and social services.  Binding the Member States to Roma inclusion would do much to ensure that these persons particularly threatened by racial discrimination are able in practice to enjoy the protections envisioned in the Race Equality Directive. 

The European Union Network of Experts in Fundamental Rights has recommended the adoption of a Roma Integration Directive, arguing that the Race Equality Directive did not go far enough in addressing the needs of Roma as they relate to equal treatment.  The European Commission’s Directorate General for Employment and Social Affairs (DG EMPL) has noted these matters; a recent report published by DG EMPL states, “without such a directive, there will not be sufficient impetus for EU Member States to integrate Roma and other groups regarded as ‘Gypsies.’”
  Although cognizant of the difficulties of adopting legal measures on social inclusion matters in a Union of 25, the ERRC supports an approach that would legally bind Member States to Roma inclusion, and believes it is in fact necessary for the spirit of the Race Equality Directive to be fully realised where Roma are concerned. The ERRC is particularly concerned that soft law measures in these fields may be necessary but not sufficient to tackle the particularly entrenched issues of racial discrimination against and systemic social exclusion of Roma and others regarded as “Gypsies” in Europe.


In order for Roma to be effectively included in governmental policies, it has been seen in the past that targeted initiatives are required at the same time as the inclusive policies are encouraged.  Policy-makers frequently exclude Roma from programs and projects designed to benefit society as a whole.  The Commission should clearly and explicitly identify Roma within existing and comprehensive anti-discrimination and social inclusion policies, and not simply assume that Roma will be covered by such policies.



4) A Particular Focus on Combating Racial Segregation in the Field of Education: Though the Race Equality Directive specifically mandates that its obligations “shall apply to all persons, as regards both the public and private sectors, including public bodies, in relation to… education”,
 government efforts in the Member States have been particularly weak to date in the area of public policy reform on the matter of ensuring equal treatment of Roma in the field of education.  Too often, Romani children are segregated in schools for mentally disabled or special needs pupils; are placed in other forms of substandard schooling arrangements; are provided with minimal curricular and classroom resources; and/or face intimidation and harassment by school staff and classmates.


Roma constitute by far the largest minority group in the countries examined here.  Respecting the limits of subsidiarity, the ERRC urges the Commission to explore ways in which it can ensure that education policies and programming within Member States will be sure to address the very serious problem of racial segregation in education and the widespread unequal and inadequate level of provision for Roma.

5) Disproportionate Impact on Roma of Violations of Housing Rights, in the Context of the Dramatic Weakening of the Rights of Tenants:  In most if not all of the countries at issue here, legal protections of tenants of housing have in recent years been dramatically weakened. As a result, there has been a very significant rise in evictions, including forced evictions – practices extremely questionable under international law.
 These practices have disproportionately impacted Roma. As a result, racial segregation in the field of housing is increasing throughout the region, and significant numbers of Roma are now in more-or-less enforced circulation throughout these five countries, unable to have access to adequate housing anywhere. This fact, combined with legacies of slum settlements found in all five of the countries at issue, calls seriously into question compliance with the Directive’s requirement that direct and indirect discrimination in the field of housing be rendered illegal and impermissible.

The ERRC is grateful for the attention of the Commission to the matters identified here, and looks forward to European Commission leadership to ensure the eventual comprehensive transposition and implementation of all elements of the Race Equality Directive in all EU Member States and candidate countries.  

Appendix A: The Czech Republic

A. Status of Transposition and Implementation

A draft of a comprehensive anti-discrimination law, though approved by the government on 1 December 2004, has not yet been adopted by the Czech Parliament.  As of the date of this submission, it remains unclear when or even if the law will be ratified.  There are a number of concerns that given the weakness of the current government, as well as the tenor of public statements by members of the Civil Democratic Party (ODS), currently the most popular political party in the Czech Republic and at present the party presumed most likely to form the next government, it is not likely that a comprehensive anti-discrimination law will be passed anytime soon.
 

In lieu of a comprehensive anti-discrimination bill, some elements of the Race Equality Directive have been incorporated elsewhere in the Czech legal order.  The Civil Procedure Code now contains provisions on the reversal of the burden of proof in discrimination cases.  Amendments to the Czech Labour Code to attempt to bring protection into line with the Directive were approved by Parliament in January 2004, and came into force in March of that year, but these provisions apply only in the field of employment.
 Due to the disjointed manner in which anti-discrimination provisions have been incorporated into specific laws, the legal framework of the Czech Republic fails to provide effective protection against discrimination.  Legislative gaps are vast and non-discrimination clauses are not accompanied with procedural provisions.
  In general, individuals are in many areas entirely without shield from racial discrimination in the Czech Republic.

B. Areas of Particular Concern

1) Failure to transpose: The Czech Republic is yet to adopt a comprehensive anti-discrimination law, though more than a year has passed since its accession to the European Union.  It seems unlikely that existing draft legislation will become law in the near future.

2) Concept of discrimination: One glaring omission of Czech anti-discrimination implementation attempts is definitional – the Czech government has targeted direct occurrences of discrimination only and failed to codify indirect discrimination, harassment, or instruction to discriminate.  With regard to harassment, at least one case has been brought where the Race Equality Directive was cited as an interpretation tool, but Czech courts did not consider the claim to be one of discrimination nor a violation of the personality rights of the plaintiff, as the act was not aimed individually against him.
  An appeal on the points of law in this case is currently pending at the Supreme Court.


3) Scope of discrimination: At the moment, the proposed Czech legislation is still lacking in relation to self-employment, occupation, education, housing, health care, access to goods and services, access to social advantages and social security.
 


4) Anti-discrimination body: Also missing from the existing Czech legal framework is a specialised equality body as set out under Article 13 of the Directive.  The Czech government has elected instead to give the competencies foreseen in Article 13 of the Directive to the existing Public Defender of Rights (Ombudsman).  This contrasts with the reasoned opinion of the Legislative Council of the Czech Government (an advisory body), issued on 9 August 2004, which, in supporting the approval of the Czech anti-discrimination law by the government, favoured the option of establishing a new single equality body.

5) Burden of proof: On 17 August 2004, the Czech Supreme Court reversed a Regional Court finding of discrimination in goods and services against a group of Romani plaintiffs.
  In the case, the shift in the burden of proof was applied for the first time pursuant to the Race Equality Directive, leading a regional court to find that the Romani plaintiffs had been discriminated against when denied service in a restaurant.  According to the regional court, the defendant was not successful in proving that this was not discrimination.  But the Supreme Court invoked a higher evidentiary burden on the plaintiffs and found their evidence to be deficient.
  In a separate case involving a Romani plaintiff on whose behalf the ERRC filed an amicus brief, the local judge went so far as to suspend the proceeding outright and proposed the abolition of the burden-shifting proposal to the Constitutional Court.  These cases set worrying precedent for how the burden of proof will be applied in future Czech discrimination cases.

6) Systematic failure to implement the principle of equal treatment in: Romani children continue to be denied adequate education and experience discrimination in the Czech Republic. Romani children are over-represented in Czech schools and classes intended only for those with mental deficiencies or other special needs by extreme factors.  ERRC research indicates that in the 1998/1999 school year over half of children in schools for the mentally disabled were Romani; over half of Romani children in the age of mandatory school attendance were being schooled in arrangements for mentally disabled children; and any randomly selected Romani child was more than 27 times more likely to be placed in a school for the mentally disabled than a similarly situated non-Romani child. Subsequent research carried out in 2002-2003 indicated no meaningful change in this area, and recent pronouncements by the Czech government on the matter give rise to the concern that it may not have any basis for knowing whether policies aimed at ending this state of affairs are having any impact.
 

The European Court of Human Rights has recently agreed to hear a landmark case involving segregation in Czech schools.
  This is the first significant challenge to systematic discriminatory education of Romani children to come before that court.  The decision moves the litigation to its central stage: consideration of the merits of whether assignment of disproportionate numbers of Romani children to substandard, separate schools constitutes racial discrimination in breach of the European Convention of Human Rights.  Such a finding would likely mean that the Czech Republic is also not adequately meeting its obligations in terms of equal access to education under the Race Equality Directive.

7) Coercive sterilization and equal access to health care: From the 1970s until 1990, the Czechoslovak government sterilized Romani women programmatically, as part of policies aimed at reducing the “high, unhealthy” birth rate of Romani women.  During 2003 and 2004, the ERRC and partner organizations in the Czech Republic undertook a number of field missions to determine whether practices of coercive sterilization have continued until after 1990, and if they are ongoing to the present.  


The conclusions of this research indicate that there is significant cause for concern that, to the present day, Romani women in the Czech Republic have been subjected to coercive sterilizations, and that Romani women are at risk in the Czech Republic of being subjected to sterilization absent of fully informed consent.  The ERRC has presented concerns related to the coercive sterilization of Romani women in the Czech Republic to public authorities on a number of occasions.  The ERRC and local counsel filed complaints on behalf of a number victims of the practice with the office of the Czech Ombudsman, beginning in September 2004.
 As of the date of this writing there are at least 76 complaints concerning coercive sterilisation before the Ombudsman, the overwhelming majority of them from Roma and all but one of them from women. A report by the Ombudsman on the matter is reportedly forthcoming, and criminal investigation is open with respect to the actions of a number of individuals. These issues notwithstanding, including compelling evidence both that in a number of cases Roma have been specifically targeted and that the majority of complainants in these cases is Romani, there has been a general tendency in the Czech Republic to downplay the role of race in these cases, and to move toward treating them matter as a race-neutral patients rights problem. This approach is clearly inadequate, and the absence of legal and other instruments addressing discrimination in access to health care has only served to exacerbate these matters.  

8) Other problems of equal treatment affecting the Romani community: The Council of Europe’s European Commission against Racism and Intolerance (“ECRI”), in its most recent report on racism and intolerance in the Czech Republic, noted the need for Czech authorities to take further action in a number of fields concerning Roma.  The ECRI called, inter alia, for additional means to be put in place to combat discrimination at the local level and to ensure that local authorities implement policies aimed at improving the integration of Roma into Czech society.  ECRI also recommended urgent measures to prevent further evictions of Roma in the sphere of housing and to reintegrate Roma communities into mainstream society, including measures aimed at placing Roma children into regular schools.
 

ERRC partner organisations have further noted that the effort to deny Roma citizenship in the Czech Republic, enforced via a 1993 Law on Citizenship (since amended on a number of occasions), continues to have a range of pernicious effects on Roma to this day, including as a result of matters banned under the Directive. For example, aware that a number of the Roma targeted by the 1993 Law have been compelled to take Slovak citizenship, a number of municipalities have adopted rules precluding couples from having access to social housing where one of the members of the couple is a foreigner. These rules are indirectly discriminatory against Roma. The Czech government is clearly aware of the growing problem of racial segregation in the field of housing, and in 2002 it provided the United Nations Committee on the Elimination of Racial Discrimination with detailed information on the matter: 

Although the Czech Republic has been systematically striving to prevent all forms of racial segregation, some municipalities have adopted, within their separate competencies, certain measures whose consequences show some symptoms of segregation.  In their attempt to resolve the housing situation of persons who are facing social problems and do not pay the rent and services provided in connection with apartment lease, the municipalities provide to such persons alternative housing, frequently of poorer quality, called “bare flats” or hostels.  A number of those facilities are in poor technical condition, lacking sufficient infrastructure and separated from other populated areas.  Such facilities house segregated groups of the population suffering from accumulated social problems, who are thus excluded from the society.  An alarming fact is the high proportion of Roma inhabitants of those facilities, which, in a number of cases, exceeds 80 per cent. (...(
As the Czech government noted at that time, however, law and policy were not yet adequate to meet the challenges posed by these serious issues:

99.
No changes occurred in the housing legislation concerning protection against discrimination.  Housing laws still lack non-discrimination provisions, even the declaratory ones.  Prohibition of discrimination is not stipulated even in the laws and regulations applying to the allocation, renting, privatization or sale of municipal apartments.

100.
The elimination of discrimination in housing also includes the question of rent.  The amount of apartment rent is currently regulated by the Ministry of Finance Price Assessment No. 01/2002 of 28 November 2001, which issues a price list of goods with regulated prices, and further permits non-specific blanket regulation of rent.  One of the prerequisites for the elimination of discrimination in access to housing is to do away with the current regulation of rent, which has not occurred until now.

101.
As noted above, the housing problems of the Roma have been escalating.  The State has only limited means to address such a situation, because this problem falls within the competence of self-government authorities.  Due to unpaid rent and charges for services provided in connection with the lease, the Roma are more and more frequently evicted from their apartments and allocated alternative housing.  Many of those alternative housing facilities are in poor technical condition, lack adequate infrastructure, and are isolated from other populated areas.
  This leads to residential segregation of a group of population with cumulative social problems.  However, eviction due to failure to fulfil the obligations connected with rental housing could often be prevented by the improvement of social work with those families.

102.
Indirect discrimination may occur in the allocation of municipal flats.  Municipalities and cities, being the owners, may determine their own conditions.  Thus, a formally neutral system of allocation of municipal flats or frequently groundless requirements imposed upon applicants for municipal flats may have an inadequate impact mainly on the Roma minority.  Such conditions include the submission of excerpts from the criminal register, which is, moreover, in conflict with Act No. 101/2000 Coll. on Personal Data Protection, which considers personal information about criminal activities as sensitive information.  Another disputable condition for filing an application for lease of a municipal apartment is the permanent residence in the municipality; moreover, some municipalities request that the applicants are registered as residents in the municipality for a certain period of time.
  This condition affects all applicants for lease of apartments owned by such municipalities, but much more frequently the Roma, many of whom are registered for residence in municipalities in the Czech Republic other than those in which they actually live (and potentially apply for lease of an apartment).  The role of municipalities is defined by Act No. 128/2000 Coll. on Municipalities; municipalities which exceed, by their criteria, the limits stipulated by this Act, actually discriminate against certain groups of population.

It is noteworthy that, to date, the Czech Republic has failed to remedy even the least controversial of these matters – the adoption of a comprehensive anti-discrimination law covering a range of areas including housing, required not only under the Czech Republic’s international law obligations but also as a result of its membership in the European Union.

Appendix B: Hungary

A. Status of Transposition and Implementation

Hungary, after significant consultation with NGOs and other concerned parties,
 passed a comprehensive anti-discrimination law that came into effect in January 2004.
  The law, on its face, is quite progressive as compared with pre-existing Hungarian legislation, extending a ban to other grounds of discrimination in addition to those specified in the Race Equality and Employment Directives, such as nationality and political views. Prior to the adoption of the Race Directive, equal treatment and non-discrimination had been codified in various legislation on different levels such as in the Hungarian Constitution, the Civil Code and the Labour Code. However the terminology was not coherent and no adequate sanctioning methods were provided against those violating the requirements of equal treatment. With the coming into effect of the new comprehensive anti-discrimination law, 26 different laws were modified to incorporate the requirement of equal treatment. The January 2004 law also extends protection to access to goods and services, education, social security and the other areas specified in the Directives to everyone, not just those discriminated against because of their racial or ethnic origin, and defines both direct and indirect discrimination, as well as harassment, “illegal isolation”, and “retribution”.
  

A Hungarian Equality Body was established in January 2005.
 The government resolution on the Equal Treatment Authority and its rules of procedure was adopted on 22 December 2004 (362/2004. (XII.26.)). The Authority has been operating since 1 February 2005.   Its responsibilities include not only promoting racial equality, but also cover all forms of discrimination.
  In addition to the functions it is required to perform under the Race Equality Directive, it is also responsible for monitoring the effectiveness of legislation and other measures to stamp out discrimination.  In performing these tasks, it will cooperate closely with representative organizations and relevant public bodies.
   The Equality Body has reportedly to date received more than 330 complaints. It has however thus far issued only 22 decisions.  The majority of the claims are reportedly related to employment. Complaints from Roma reportedly pertain particularly to access to work and discrimination in the field of education. During the course of 2004 (i.e., prior to the establishment of the Equality Body), there were concerns related to the efficacy of judicial rulings in matters relating to discrimination, as for example when a Hungarian court ruled that a religious university had acted legally when it refused to provide a diploma to a homosexual, on grounds that he was a homosexual. These concerns have not yet been allayed with the establishment of the Equality Body. 

Indeed, as of the date of this submission, despite the elapse of close 18 months since the adoption of Hungary’s anti-discrimination, there are clear concerns that (i) little has yet been undertaken to ensure effective implementation of the law and (ii) the Hungarian public as yet knows little about the requirements of equal treatment, due at least in part to a tendency to pursue equality matters in an opaque manner, and in language inaccessible to members of the public. 

B. Areas of Particular Concern

1) Anti-discrimination body: Although a special Equality Body was established in early 2005 (more than one year after Hungary’s anti-discrimination law came into effect), there have been a number of concerns expressed that its staff may not be competent or effective in handling discrimination complaints.  Until recently, there have been concerns at the legal competence of the Body’s staff. An Advisory Committee, including prominent jurists, has recently been established, but it is not yet clear whether this development can offset inexperience on staff. In addition, as of July, there were reportedly only ten staff members, although the Body’s budget provides for a more fully staffed body, and the budget itself is inadequate to address the range of very serious concerns related to discrimination in Hungary. Of more significant concern, the Body is not independent,
 but is rather an appendage to a Ministry -- the Ministry of Youth, Social, Family Affairs and Equal Opportunities. Some observers have noted a distinct preference at Ministry level for conflict resolution approaches, to the exclusion of legal sanction. 

2) Burden of proof: Under the new Hungarian legislation, a person complaining of unfair treatment needs to show, first, that they have suffered a disadvantage and, secondly, that they possess characteristics defined in the law as being possible grounds for discrimination.  It then falls to the accused to prove that they either observed the principle of equal treatment or were not obliged to observe it in the case in question.
  Though this does constitute a shift of the burden from victim to respondent, the Hungarian approach does not meet the threshold of protection mandated by Article 8 of the Race Equality Directive, which requires only that the victim show facts from which discrimination “may be presumed.”  In addition to the burden being heavier for the victim, it is also lessened for the respondent once the shift does occur.  Article 8 places the responsibility squarely on the respondent to prove that there has been no unequal treatment, whereas the Hungarian anti-discrimination law provides leeway for the respondent to proffer excuses for why she might not be obliged to observe the principle of equal treatment in the particular circumstance.

3) Systematic failure to implement the principle of equal treatment in education: Romani children continue to attain low levels of education and face discrimination in the field of education in Hungary.  These children are often placed in segregated schools or classes, or are effectively excluded from schooling entirely, through mechanisms such as provisions for “private students”.
  Romani children are also dramatically over-represented in remedial programs and in alternative programs (“auxiliary classes”). 

Acknowledging high levels of racial segregation of Roma in the school system, since 2002, the Hungarian Ministry of Education has provided a range of subsidy and other policy measures to encourage the integration of Romani children into mainstream classes. However, despite growing indications that many schools are adopting formalistic and other obstructive measures to avoid complying with these policies, the Hungarian government has not yet taken any legal action against schools to enforce its own policies, apparently taking the view that such actions should be undertaken by civil society. 

Legal action initiated by civil society groups have indeed led to several court decisions awarding damages to victims in school segregation cases. Most recently, on 7 October 2004, the Budapest Metropolitan City Court of Appeals upheld a first instance court decision, dated 1 June 2004, by which the Borsod-Abauj-Zemplen County Court ordered the primary school in Tiszatarjan and the local governments of Tiszatarjan and Hejokurt respectively to pay damages in the total amount of 3,650,000 Hungarian Forints (approximately 14,600 Euros), with accrued interest, to nine families whose children had been unlawfully kept in a segregated class and taught based on a inferior curriculum from 1994 to 1999, in the absence of any prior certification and declaring them mentally deficient and unable to attend regular classes.  A number of other complaints against schools have been submitted before various tribunals although, worryingly, a complaint against the foundation school in Jaszladany, a school established by the local council for the expressed purpose of providing segregated education for non-Romani children, was recently rejected by the Equality Body.

3) Systematic failure to implement the principle of equal treatment in health care: Roma  face persisting barriers when attempting to access health care in Hungary, including racially segregated health care facilities, requirements of informal and illegal supplementary payments for health care services, and the coercive sterilization of Romani women.

4) Systematic failure to implement the principle of equal treatment in housing: Roma currently face crisis conditions in the field of housing in Hungary, either as a result of the state failing to provide access to affordable and habitable structures or because they have become targets of eviction proceedings contravening European Union and/or international law.  To challenge these practices, the ERRC and other organizations have submitted several complaints in court for racially motivated discrimination related to housing.
  In one decision communicated on 22 February 2005, the Hungarian Constitutional Court struck down as unconstitutional provisions of a Budapest Third District Local Government decree regulating social housing.  The ERRC had challenged the decree on a number of grounds, including the fact of it had a disproportionate, negative impact on Roma.  Similar complaints brought by the ERRC in November 2004 challenged the local housing regulations of four other Hungarian municipalities, and these are currently pending with the Hungarian Constitutional Court.


In addition to court cases, a complaint by the ERRC and the Roma Civil Rights’ Foundation triggered action by the Hungarian parliamentary commissioners to review the constitutional of social housing regulations.  In a decision communicated on 2 May 2005, the Hungarian Commissioner for National and Ethnic Minority Rights officially requested the Minister of Interior to order the county-level administrative offices to examine the local self-government regulations on social housing, with the aim to ensure that criteria for allocating social housing are constitutional, including assessments as to whether they are indirectly discriminatory.

5) Other problems of equal treatment affecting Roma in Hungary: In its most recent report on Hungary, ECRI recommended, inter alia, fine-tuning of legislation on minority self-government and maintaining efforts in calls for a strengthened implementation of existing criminal law provisions against racism and the rapid adoption and implementation of further criminal law provisions to better combat racist expressions.  ECRI also recommended that the Hungarian authorities take awareness-raising measures to combat racist sentiments among the general public.  In regard to Hungary’s Romani population, the ECRI noted a need to particularly combat discrimination in the fields of health care, education, housing and employment.
   

Appendix C: Poland

A. Status of Transposition and Implementation

Poland’s approach to implementation of the Directive has been to amend its existing laws rather than introduce a single, comprehensive anti-discrimination act. The disadvantages of this model have been very evident – reform has been slow and largely ineffectual because of the time and effort required to amend each individual piece of related pre-existing legislation.  Where amendments have eventually been passed, they have not been comprehensive or in compliance with the specific requirements mandated by the Race Equality Directive.

To date, Polish lawmakers have not yet created legislation to extend the ban on discrimination to a number of areas specified in Article 3, despite amendments to Employment Code undertaken in June 2004.  Key areas, including education, housing, health care, access to goods and services, are not specifically covered by any specific domestic implementing legislation.  Although the Polish Constitution has a general anti-discrimination clause, and victims of discrimination can rely on Constitutional arguments in court, lacunae in implementing legislation significantly weaken the ability of victims to bring actionable claims when they have suffered discrimination. Some protection against discrimination on grounds of racial or ethnic origin in areas other than employment is provided under various pieces of existing legislation. In particular, Polish criminal law bans discrimination under criminal law. However, high standards of proof and a general unwillingness to bring criminal sanction in discrimination cases make this legislation extremely under-applied, and therefore almost completely ineffective. There are no plans at present to amend, strengthen or extend Polish anti-discrimination laws.

Thanks to the amendments to the Labor Code and a recent Law on Employment and Countering Unemployment, legislative definitions of direct and indirect discrimination, harassment and instructions to discriminate have been included in Polish law for the first time.  For discrimination in the employment context, a shift of the burden of proof will force the subject accused of discrimination to prove that he or she did not discriminate against the given person.
  The new legislation states that where the principle of equal treatment seems to have been violated, the onus is on the employer to prove that the grounds for their actions were “legitimate and objective.”
 However, as noted above, these provisions of law, while positive, do not apply in the vast majority of grounds covered by the Directive.

B. Areas of Particular Concern

1) Failure to transpose: Because Poland’s approach has been piece-meal and neither systemic nor holistic in nature, there remain glaring gaps in its transposition of the Race Equality Directive.  Raising the legal awareness of society and improving access to justice in Poland for victims of discrimination will require systemic legislative reforms on a much larger scale.

2) Scope of discrimination: The current anti-discrimination legislation in Poland is sorely lacking in relation to any of the fields specified in the Race Equality Directive not related to employment, including access to goods or services, social protection, social advantages, education, housing, health care, and other public goods and services. 


3) Anti-discrimination body: Poland has for a number of years had an office addressing a number of matters including discrimination, the Commissioner for Civil Rights Protection (“Ombudsman”).  The Ombudsman defends human rights and civil freedoms enshrined in the Constitution and other legal instruments.  This office may be appropriate as a general discrimination office, provided it is suitably empowered to act in the private sphere. Issues relating to discrimination have also been entrusted in part to Poland’s Plenipotentiary on the Equal Status of Men and Women.
  The focus of the Plenipotentiary’s activity is countering sex-based discrimination. Proposals to create a general anti-discrimination office were rejected by the Polish parliament in late Spring 2005. At present, it is unclear what body will carry out the functions of the specialised body set out under Directive Article 13.

4) Systematic failure to implement the principle of equal treatment in  education:  Recent studies have confirmed that the Roma are the least educated minority in Poland.  Some Roma do not attend school at all and the majority drop out of school after completing only a few grades.  Among the reasons for this is a lack of familiarity with the Polish language, a lack of pre-school preparation, the generally poor economic situation of Roma families, as well as cultural differences.
  Additionally, the practice of segregating Romani children into so-called “Roma classes”, or into special schools for the developmentally retarded was documented in many areas of Poland in recent years.  Poorly equipped and staffed, with curricula that reflect racist stereotypes and prejudices, these classes offer substandard education to their students and in effect promote further marginalization and exclusion for Romani children.

5) Systematic failure to implement the principle of equal treatment in  housing: The ERRC has also documented the segregation of Roma from mainstream Polish society in the area of housing.  The majority of Roma in Poland live segregated from the rest of the population, inhabiting substandard housing, barracks or shanties located on the outskirts of municipalities or in de facto ghettos inside major cities.  Moreover, racist pressure from non-Romani neighbours sometimes precludes Roma from moving into integrated housing, and/or causes local authorities to threaten to evict Roma from areas dominated by non-Roma.
 

6) Other problems of equal treatment affecting Roma in Poland: Roma in Poland have also experience widespread racial discrimination and other human rights abuses in the field of employment, protection of the family, and the provision of social welfare assistance.  The ERRC has identified the practice of local authorities refusing to register Roma as residents in municipalities as a central bureaucratic obstacle to the effective implementation of nearly all substantive rights protected by the Race Equality Directive.  In many areas, despite having lived in a given location for generations, Roma are refused registration for permanent residence.  This practice effectively precludes Roma from access to services, which are in many areas fundamental for the realization of basic social, economic, and cultural rights.
  In the absence of comprehensive and effective anti-discrimination legislation, and in the circumstances in which a culture of prejudice and stereotyping has developed deep roots in Polish society, Roma find themselves repeatedly blocked from accessing basic rights and social services.

Appendix D: Romania

A. Status of Transposition and Implementation

In August 2000, just two months after the European Council issued the Race Equality Directive, the Romanian Government adopted its first comprehensive anti-discrimination legislation, Ordinance 137/2000 on Preventing and Punishing All Forms of Discrimination.  The Ordinance forbids and sanctions any discrimination based on “race, nationality, ethnic appurtenance, language, religion, social status, belief, sex or sexual orientation, age, handicap, non-infectious chronic disease, HIV status or appurtenance to a disfavoured category.”
  Two years later, the Romanian Parliament reviewed the Ordinance, and in January 2002, the country’s legislative authority adopted the Law No. 48, approving the Ordinance, with several changes.  Also in January 2002, the Romanian parliament adopted a new Labour Code, which entered into force at the beginning of March and included several articles that explicitly forbid discrimination.
  

The National Council for Combating Discrimination was also established in August 2000, and began operating at the end of 2002.   Its functions include promoting positive action against discrimination, making recommendations to Government, approving draft laws on equality and non-discrimination, cooperating with public authorities to ensure domestic legislation is in line with international norms, helping people who suffer discrimination, and carrying out studies and research on relevant issues.

At the time the Romanian Ordinance was passed, the document was described as a breakthrough, as well as a future standard of reference for the countries in process of accession to the EU.  However, a number of weaknesses in the law have been noted.  In order to remedy these deficiencies, Romania was, as of the date of this writing, in the process of formulating a draft proposal for further anti-discrimination legislation.  It is yet to be seen if the Romanian Parliament will pass any further legislation. 

B. Areas of Particular Concern

1) Burden of proof: The present law does not require a shifting of the burden of proof and has other inadequacies with regard to the institutional requirements for discrimination inquiries.

2) The National Council for Combating Discrimination (NCCD):
  One of the main problems of the NCCD is its lack of independence from political authorities. Since its inception in 2002, it has been headed by three successive officials, although the term in office should be seven years. The NCCD has repeatedly complained of lack of funding which also hindered its independence from the political authorities.  The relatively few number of complaints the NCCD has received since 2002 demonstrates that it has not yet reached a satisfactory level of activity and is still largely unknown to the general public. Finally, the NCCD’s decisions do not state the grounds upon which they are based in sufficient detail, since they merely quote the applicable law and conclude as to whether or not there has been a discriminatory act.  

3) Access to justice: Although Ordinance 137 was adopted five years ago, there is little case law based on its provisions.  The law is hardly ever applied, and many judges, prosecutors, lawyers and law enforcement officials as well as the general public are hardly aware of its existence.  The few cases brought before domestic courts have been consistently sent to the National Council for Combating Discrimination for review, raising concerns that a number of members of the judiciary do not regard the Ordinance as falling within their remit.
 

4) Systematic failure to implement the principle of equal treatment in housing: Local authorities in Romania have segregated Roma in a number of municipalities and announced plans to segregate Roma in several others.  Romanian authorities regularly engage in forced evictions of Roma, without providing adequate housing alternatives.  Because of extreme poverty and/or discrimination by local authorities and private landlords, many Roma live under constant threat of eviction.  Some flat-owners refuse to rent or sell housing facilities to Roma.  Generally, Romani settlements in Romania are characterized by very substandard conditions, including but not necessarily limited to a lack of basic utilities such as electricity, running water, sanitation, and access to transportation.
 In some cases, exclusion is very extreme.
In addition to evident discriminatory outcomes in standards of housing generally where Roma are concerned, the criteria used by the National Housing Agency in the allocation to youth of social houses are potentially discriminatory against Roma. Criteria such as the level of education, the professional competency, or employment in an administrative body have an exclusionary impact on Roma, who are on average less educated and are not as well represented in public administration as ethnic Romanians.
   

5) Systematic failure to implement the principle of equal treatment in education: Roma are not integrated into the national school system in Romania.  Many Romani children are excluded from school registration because they do not have identity documents.  The quality of teaching in segregated classes is considerably lower than that of instruction received in mixed classes.  Where Romani children attend regular schools, incidents of physical abuse and humiliating treatment by both school staff and the non-Romani children are frequently reported. The dropout rate in institutions with Romani children is much higher compared with other schools.  Roma, in general, attain lower educational levels than the majority population.  There is a low percentage of Roma in secondary schools and specialized training schools.  Most Romani children in secondary education are enrolled in vocational schools and specialized vocational schools.

Following a complaint addressed to the National Council for Combating Discrimination, a report on segregation of Romani children in schools was concluded with respect to one primary and lower secondary school, which, as a result, received an official warning.  Such acts continue to occur in spite of a Ministry Notification which expressly prohibits ethnic segregation in schools.
  In a separate incident, on 11 November 2004, the Romanian Romani organization “Thumende” reported that two four-year old Romani children were denied entrance to Bucharest’s Kindergarten No. 269 on 14 October 2004.  The director of the kindergarten reportedly stated, “If these children are Romani, I have to tell you that I spoke with the Inspector of Kindergartens and we do not want problems… it is better for these children to go to Kindergarten No. 34 because that is where children with special needs go.”  Thumende reported that the two children did not have special needs.  Following the intervention by the State Secretary at the Department of Interethnic Relations, the Inspector of Kindergartens allowed the Romani children to attend Kindergarten No. 269 and apologized for the incident.

6) Systematic failure to implement the principle of equal treatment in  health care: Roma have systematically been denied access to medical facilities in Romania on racist grounds.  Additionally, the access of Romani persons to health services is often severely impeded because many Romani communities live in isolated villages or on the outskirts of the cities, in areas with neither public transportation nor readily available telephone service.
 Disproportionate numbers of Roma are excluded from access to state-sponsored medical insurance and denied medical services. 

7) Discrimination with regard to access to social assistance benefits:  Since a sizable part of the Romani minority in Romania lives in poverty, equal access to the social assistance benefits granted by the law becomes essential.  Law 416/2001 on a minimum guaranteed income, governing the provision of social assistance to persons and families without income or with low income in situations in which they cannot assure a minimum level of resources by their own efforts includes a few provisions that are potentially discriminatory against Roma. Such is the provision that puts a cap on the number of children for whom birth allowances are granted to four.
 This condition has a disparate impact on Romani families, which frequently have more than four children and are usually larger than an average Romanian family. 

Even when the legislation on social benefits is compliant on its face with international standards, it is often applied in a discriminatory fashion by local authorities. Thus, a local official in the village of Frata, Cluj County, refused to grant requests for birth allowances to unmarried women, despite the fact that the applicable law does not make marital status a precondition for obtaining those benefits. This abusive requirement affected Roma women in particular, since they often live according to Roma tradition in consensual unions, rather than officially registered marriages. 

Appendix E: Slovakia

A. Status of Transposition and Implementation

Slovakia first moved to transpose the Race Equality Directive by enacting a new Labour Code in 2002, which prohibits discrimination in employment on all the grounds included in the Directive.  A single, comprehensive anti-discrimination law extending protection to other fields, with the intention of meeting the additional requirements of the Directive, was ratified on 20 May 2004, and it entered into force on 1 July 2004.
  

The Slovak bill covers both direct and indirect discrimination, as well as harassment and incitement to xenophobia, and allows positive action with regard to disadvantaged racial or ethnic groups.  The law also grants more power to the Slovak National Centre for Human Rights in implementing the anti-discrimination law, which will serve as the state’s equality body and work to promote equal treatment and combat discrimination on other grounds in addition to racial and ethnic origin.

The new anti-discrimination law, though progressive in comparison with pre-existing provisions, has not remedied the long-term void of effective legal protections available in Slovakia to victims of racial discrimination.  The new legislation’s potential effectiveness remains in considerable doubt, as even just a day after the law entered into effect, a judge of the Bratislava Fourth District Court dismissed a discrimination complaint in a housing eviction case.  More recently, the Slovak Minister of Justice Daniel Lipsic filed a direct challenge to the legality of certain provisions of the adopted law before the Constitutional Court.  The legal arguments of the Ministry of Justice are based on the alleged obscurity and vagueness of the positive action provision of the law, which is argued to cause legal uncertainty and contradict the principle of the rule of law.  The Ministry also claims that positive action on the ground of racial or ethnic origin is discriminatory in essence, as there should be no grounds that constitute a reason for different or favourable treatment.  The action was supported by the Slovak Government, which authorized the petition.
  The ERRC submitted an amicus curiae brief to the Court, addressing the legality of special measures under international law.
  The complaint was pending as of the date of this submission.

An additional area of concern relates to the actions of other Ministries in recently adopting directly or indirectly discriminatory policies, apparently disregarding both the EU anti-discrimination framework and Slovak domestic law. This concern has been most pressing in the area of social services, where legislation discriminating against Roma adopted in early 2004 caused rioting in a number of municipalities and necessitated the mobilization of Slovak armed forces.

B. Areas of Particular Concern 

1) Access to Justice: Though the new Slovak anti-discrimination law provides for a shift of the burden of proof from victim to respondent, there has been some evidence that the Slovak courts may be resistant to enforcing this shift.  On 2 July 2004, a judge with Bratislava’s Ninth District Court refused to hear evidence in a housing discrimination case brought by a 70-year old Romani woman, against the Municipality of Karlova Ves, which was attempting to evict her from the flat in which she had lived for fourteen years.  The Romani woman was the only Romani tenant in her building, and she asked the court to quash the eviction notice levelled against her and order that she be permitted to purchase the flat, as she met all of the requirements.  Judge Riganova ordered the Romani woman not to talk of discrimination because she would not “entertain such nonsense.”  The judge also reportedly refused to examine the evidence presented by the plaintiff’s attorney.
  Though this incident is disturbing for many reasons, the ERRC is particularly concerned for the precedent it may set for domestic courts in applying the shifting of the burden of proof provision of the Slovak anti-discrimination law, adopted as a result of the Race Equality Directive.  

2) Positive action: There are currently fears among some members of Slovak civil society that, should Minister of Justice Lipsic’s legal challenge to the anti-discrimination law ultimately be successful, a number of government programs aimed at assisting Roma and other disadvantaged groups will be put in jeopardy.  Regardless of the result of the challenge, Minister Lipsic has succeeded in polarizing Slovak society against a bogeyman of so-called “positive discrimination”, by which many segments of Slovak society understand “unfair preferences for undeserving Gypsies.”



3) Systematic failure to implement the principle of equal treatment in education: The educational situation of Roma pupils in Slovakia is very worrying.  Romani children are often placed in specialized educational facilities due to the fact that they show unsatisfactory results on psychological tests, or their teachers or parents feel that better care will be provided to them in special schools.  Psychological testing, on which the transfer of children to special schools is based, do not take relevant cultural, language, and social aspects into account.  Thus, Romani children are often misdiagnosed as being mentally disabled.
 Rates of segregation are very extreme in Slovakia; in some schools for the mentally disabled, every single pupil is Romani. In addition to the inherent psychological harms flowing from this practice, the racial segregation of Romani children in the Slovak school system virtually ensures that Roma will remain, for the foreseeable future, a systemically excluded underclass.  

4) Systematic failure to implement the principle of equal treatment in  housing: Similar to the field of education, a large number of Roma in Slovakia live in a state of complete physical separation from mainstream society – in slum settlements segregated from the rest of the population and characterized by substandard conditions such as the lack of basic infrastructure and facilities such as sanitation, drinking water, or electricity.
  In addition to these substandard conditions, Roma must often deal with the threat of unfair and arbitrary eviction.  A wave of forced evictions has targeted Roma in a number of Slovak towns, and these evictions have continued even after the new anti-discrimination law was adopted by the parliament.

5) Discrimination in the field of social services: Perhaps most worrying has been the complete disregard shown by some sectors of the Slovak government to the requirements of non-discrimination, as enshrined in the Race Equality Directive and in Slovak domestic law. This issue has been most glaring in relation to a redesign of provisions of social welfare services, carried out in late 2003 and implemented in the early months of 2004. The new provisions of law in this area included a number of features designed to remove Roma from eligibility from social welfare, or to reduce social welfare provision to extremely low sums where Roma are concerned. These include:

· A cap on benefits at four children; this provision appears to have been included in order to reduce expenditures to Romani families, which frequently have more than four children and are on average larger than ethnic Slovak families;

· Definitions of the family – the relevant unit for certain segments of the law – intended to or in practice precluding Romani individuals from having access to social benefits because overage children live at home; 

· Denial of supplementary provisions to persons without legally registered housing; this provision seems especially pernicious since Slovak municipalities have on a number of occasions removed Roma from local registries and thereby excluded them from local residence, and have systemically blocked registration of Romani housing as legal and legitimate; the government itself has defined slum eradication as one goal of Slovakia’s policies on Roma inclusion, and millions of Euro under EU Phare programming has gone toward improving infrastructure in Romani communities. While welcome, these policies and actions have to date have had only limited impact. Although aware that excluded slum settlements prevail among a very significant sector of very excluded Romani communities, the designers of Slovakia’s amended social assistance provisions apparently opted to ensure that these persons would remain excluded from basic assistance in this area.  










� Focus on these five countries in particular comes is as a result of consultation with a number of stakeholders. The ERRC’s decision to focus on matters related to Directive transposition and implementation in these five countries implies no comment as to transposition in any other European Union Member State or candidate country for European Union membership. However, it is the case that the five countries at issue have distinguished themselves by evident failure to date to undertake legal and policy reforms necessary to secure full and effective protection of all individuals from the very serious harm of racial discrimination.  


� Press Release, European Roma Rights Center, Implementing European Anti-Discrimination Law (available on the ERRC website at � HYPERLINK "http://www.errc.org" ��http://www.errc.org�).





� Race Equality Directive, Article 16.





� In addition to a range of concerns expressed by members of civil society, Director General for Employment and Social Affairs Odile Quintin commented recently, “We have witnessed a significant increase in the level of protection against discrimination… Nevertheless, the Commission is concerned that European anti-discrimination legislation has not yet been fully implemented and enforced in a number of Member States… Clearly, much work remains to be done in order to ensure the effective implementation of the principle of non-discrimination across the enlarged EU.”  (Directorate-General for Employment and Social Affairs, European Commission  Equality and Non-discrimination: Annual Report 2004, 3).
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� Deadlines for transposition lapsed on 1 May 2004 with respect to the Czech Republic, Hungary, Poland and Slovakia. The transposition deadline has not yet elapsed for Romania, because it is not yet a member of the European Union.
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� Race Equality Directive, Article 3.





� The Situation of Roma in an Enlarged European Union (2004), 48.





� In its General Comment 4 on the right to adequate housing, elaborating the requirements of Article 11 of the International Covenant on Economic, Social and Cultural Rights, the United Nations Committee on Economic, Social and Cultural Rights (CESCR) detailed an approach whereby adequate housing was to be understood in terms of seven key elements. These are:





"(a) Legal security of tenure. […];


"(b) Availability of services, materials, facilities and infrastructure. […];


"(c) Affordability. […];


"(d) Habitability. […];


"(e) Accessibility. […];


"(f) Location. […];


"(g) Cultural adequacy. […]"�





Evaluating further in its General Comment 7 the relationship between the right to adequate housing (including, as noted above, the element of legal security of tenure) and the issue of forced evictions, the Committee held that "forced evictions are prima facie incompatible with the requirements of the Covenant." General Comment 7 defines, at Paragraph 3, forced evictions as "the permanent or temporary removal against their will of individuals, families and/or communities from the homes and/or land which they occupy, without the provision of, and access to, appropriate forms of legal or other protection." Finally, at Paragraph 16 of General Comment 7, the Committee stated: "Evictions should not result in individuals being rendered homeless or vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available." 











� Czech President and ODS affiliate Vaclav Klaus has repeatedly made public statements hostile to further European Union integration and questioning the role of European Union lawmaking. He has also recently made very worrying comments concerning his views on human rights activism and other forms of social engagement, as well as apparently expressing hostility to multicultural society. Writing in the pages of the Czech daily Lidove noviny on 17 May 2005, President Klaus warned of dangers of "post-democracy", which he defined as including "various forms of NGO-ism, political correctness, artificial multiculturalism, radical human rights-ism, aggressive environmentalism , etc."
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� Barbora Bukovska and Pavla Bouckova, Report on Measures to Combat Discrimination in the 13 Candidate Countries (VT/2002/47): Country Report Czech Republic (MEDE European Consultancy and Migration Policy Group, May 2003).





� Judgment Kroscen, 5 April 2002 34C 66/2001-42 (available at � HYPERLINK "http://www.pili.org/resources/discrimination/judgment_kroscen.htm" ��http://www.pili.org/resources/discrimination/judgment_kroscen.htm�).





� European Anti-Discrimination Law Review, April 2005, 43.
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� Czech Case 1 Co 321/2003-196.





� European Anti-Discrimination Law Review, April 2005, 43-4.





� The Czech Joint Inclusion Memorandum states: “The percentage of Roma pupils attending special schools cannot be determined precisely and the existing qualified estimates cannot be generalised for the whole of the country.” Ministry of Labour and Social Affairs of the Czech Republic and European Commission Directorate General of Employment and Social Affairs, "Joint Memorandum on Social Inclusion of the Czech Republic", December 18, 2003.


 


� D.H. and others v. the Czech Republic, Application No. 57325/00, European Court of Human Rights.





� See Press Release, European Roma Rights Center, Coercive Sterilizations in the Czech Republic, Sept. 16, 2004 (available at � HYPERLINK "http://www.errc.org/Popup_index.php?type+nyomtat&id=2014" ��http://www.errc.org/Popup_index.php?type+nyomtat&id=2014�).


� European Commission against Racism and Intolerance, Third Report on the Czech Republic (Council of Europe: June 8, 2004).





� Act No. 40/1964 Coll., the Civil Code, Act No. 72/1994 Coll. on Ownership of Flats, Decree of the Ministry of Finance No. 85/1997 Coll. on Rent of Flats Acquired through Cooperative Housing Construction, Act No. 128/2000 Coll. on Municipalities. (footnote in original)





� The extremely poor housing and service standard is strikingly inadequate compared with the amounts which tenants have to pay and which are approximately CZK 1,500 to 3,000 per month for one room. (footnote in original)


� E.g., five years in Chomutov and Teplice, three in Prague, and five in Pardubice. (footnote in original)





� Prior to the new law being passed, the government implemented a two-and-a-half year consultation process, which solicited participation of individuals and organizations from all segments of society.  It was the first time that a legislative consultation had been carried out over the Internet as well as through more traditional channels.  The Hungarian authorities met with Civil Society representatives, particularly those representing the Roma community and the gay and lesbian communities, as well as trade unions and employer networks to gain insight into their concerns and priorities for effective legislation. See European Commission Directorate-General for Employment and Social Affairs, Equal Rights In Practice: Key Voices 2004, 8.





� Equal Treatment and Promotion of Equal Opportunities Act, Hungarian Act CXXV of 2003





� Equality and Non-discrimination: Annual Report 2004, 11.





� Equal Treatment and Promotion of Equal Opportunities Act, Chapter II, Section 13(1) (establishing “an administrative authority of national competence” ).





� Comments by Dr. Leko Zoltan, Ministry of Justice Hungary, Summary Report: European Network against Racism (ENAR) Public Hearing – Implementation of the Race Equality Directive, July 2003.





� Equality and Non-discrimination: Annual Report 2004, 23.





� The body lost its financial independence in Spring 2005 and became a quasi-department of the Ministry of Youth, Social, Family Affairs and Equal Opportunities as a result of a modification of article 13 of the anti-discrimination law. A number of Hungarian civil organisations, as well as the Parliamentary Commissioner on National and Ethnic Minority Rights expressed concerns over the amendment, but these were ignored.    





� Equality and Non-discrimination: Annual Report 2004, 20.





� Under “private student” arrangements, upon agreement between school and parent, the child in question is absolved regular school attendance. Research indicates that the majority of children in a such arrangements (i) are Romani and (ii) ultimately fail out of school, and that (iii) Romani parents are often set under pressure by school authorities to accept such arrangements. 





� Press Release, European Roma Rights Center, Access of Roma to Health Care Highlighted at Budapest Seminar (available on the ERRC website at � HYPERLINK "http://www.errc.org" ��http://www.errc.org�). 





� European Anti-Discrimination Law Review, 4/2005, 56.
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